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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 8224. 


NATIONAL RIFLE ASSOCIATION OF AMERICA, 
A CORPORATION, Appellant, 


v. 

JOHN RUSSELL YOUNG, Chairman, CHARLES W. 
KUTZ, GUY MASON, GEORGE H. O’CONNOR, AND 
JOHN LOCHER, MEMBERS OF DISTRICT OF 
COLUMBIA UNEMPLOYMENT COMPENSATION 
BOARD, Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF ON BEHALF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal taken by appellant National Rifle Asso¬ 
ciation of America (plaintiff below and hereinafter referred 
to as such), from an order entered by the District Court 
of the United States for the District of Columbia February 
12, 1942, sustaining a motion of appellees (defendants be¬ 
low and as such referred to hereafter) to dismiss plaintiff’s 
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complaint. (App. p. 22). Notice of Appeal and Cost Bond 
on Appeal were filed February 27, 1942 (App. p. 23). 

The District Court had jurisdiction under Code D. C. s. 
61 (1929 T. 18, s. 44). 

Jurisdiction of this Court is derived from Code D. C. 
s. 226 (1929 T. 18, s. 26). 

The pleading necessary to show the existence of the juris¬ 
diction in both courts is: 

The complaint (App. p. 2). 

STATEMENT OF CASE. 

The complaint seeks refund under Sec. 4 (f) of the Dis¬ 
trict of Columbia Unemployment Compensation Act (here¬ 
inafter called the Act) of contributions paid by plaintiff 
and a declaratory judgment against liability for further 
contributions thereunder. 

The facts alleged in the complaint (App. p. 2), admitted 
by the motion to dismiss (App. p. 20) are as follows: 

Plaintiff, a New York corporation (incorporated at the 
date and under the act described), with its principal office 
in the District of Columbia, upon demand by the District of 
Columbia Unemployment Compensation Board (herein¬ 
after called the Board) paid under protest contributions 
for its employees under the Act for the years 1935 through 
April, 1938. It had, however, prior to the latter date peti¬ 
tioned the Board for a rehearing of its claim to exemption 
under Section 1(b) (7) of the Act as amended June 23,1936, 
(App. 2-3) according exemptions from contributions for: 

“Service performed in the employ of a corporation, 
community chest, fund, or foundation, organized and 
operated exclusively for religious, charitable, scientific, 
literary, or educational purposes, or for the prevention 
of cruelty to children or animals, no part of the net 
earnings of which enures to the benefit of any private 
shareholder or individual.” 

(The italics are supplied by plaintiff). 
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An oral hearing was had before the full Board on Janu¬ 
ary 17,1938, after which the Board on the recommendation 
of its counsel (App. 3) accorded exemption, of which plain¬ 
tiff was notified by a letter of May 5,1938 (v. Amendment, 
App. p. 19) of said counsel. Plaintiff thereafter filed with 
the Board on October 26, 1940, pursuant to Section 4(f) of 
the Act as amended an application for a refund of contri¬ 
butions paid from the month of June, 1936 (the date of the 
exemption amendment to the Act as above indicated) 
through the month of April, 1938, to which latter date pay¬ 
ments had been made prior to the notification of May 5, 
1938, of the Board’s ruling in favor of the exemption. These 
payments aggregate $3,042.71 (App. p. 15, Ex. “B”). 

Objection, however, was made by the Board through its 
counsel to the payment of said refund and a further claim 
was made that plaintiff was liable for reports and payments 
from the point where they were stopped in April, 1938, and 
currently. The view was expressed that (notwithstanding 
the Board’s action of May 5, 1938) plaintiff is not within 
the exemption provision quoted. Plaintiff then filed a mem¬ 
orandum about April 10, 1941, with the Board contending: 
(1) that as to all alleged liability past, present, and future, 
it was exempted under the section quoted above, and (2) 
that it was in any event protected by the conclusion of the 
Board on the hearing January 17, 1938, as regards alleged 
liability from the beginning until then (that is, the said sum 
of $3,042.71 paid), and from then till that ruling might be 
changed. 

Plaintiff was thereafter notified in a letter of June 21, 
1941, from the Board’s counsel (App. pp. 3-4): 

“* * * that on June 17, 1941, the District Unem¬ 
ployment Compensation Board, acting on advice of 
counsel, passed a resolution to the effect that this Asso¬ 
ciation (plaintiff) does not come within the scope of 
Section 1(b) of the Act as amended.” 

Demand was made of the plaintiff that it make the reports 
and pay the contributions as provided in the Act. Plaintiff 
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then made returns under protest for the period from May 1, 
1938 to June 30, 1941, paying July 25, 1941 under protest 
$8,263.44, the protest upon returns and payment being 
based upon the same reasons stated in said memorandum of 
April 10,1941. An amended application for refund (Exhib¬ 
it “C”, App. p. 16) was filed containing the original claim 
of $3,042.71 and the said sum of $S,263.44, totalling $11,- 
306.15. Plaintiff had prior to filing this action been com¬ 
pelled to pay an additional sum of $508.72 and stated that 
it would “be compelled to make further contributions here¬ 
after pending the decision of this case.” (App. p. 4). 

Though organized under a New York act “for the incor¬ 
poration of Societies or Clubs, for certain social and recre¬ 
ative purposes” (Complaint Par. 1, App. p. 2), plaintiff’s 
object, as set forth in its charter (Ex. “A”, App. p. 12), is: 

* the improvement of its members in marks¬ 
manship, and to promote the introduction of the system 
of aiming drill and rifle practice as part of the military 
drill of the National Guard of this (New York) and 
other states, and for these purposes to provide a suit¬ 
able range or ranges in the vicinity of the Citv of New 
York.” 

(No range is in fact maintained in New York but only 
one in Washington, where instruction is given to members 
and non-members alike for fees which do not cover cost. 
Elsewhere ranges are usually owned by the municipality or 
local club. App. p. 6). 

Plaintiff’s objects are more fully set forth in its by-laws 
(App. p. . - \ including: 

“• * * to educate the youth of the nation in marks¬ 
manship • • • both as a sport and for the purposes 
of qualifying as finished marksmen those individuals 
who may be called upon to serve in time of war # * # 
to encourage legislation for the establishment and 
maintenance of suitable ranges * • * and to create a 
public sentiment for the encouragement of rifle prac¬ 
tice both as a sport and as a necessary means of na¬ 
tional defense.” 
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Plaintiff is a non-stock corporation “no part of the net 
earnings of which enures to the benefit of any private share¬ 
holder or individual.” (App. p. 5). It is supported by 
membership fees and income on savings accumulated over 
a long period. No profits are distributed among employees 
or others. (Ibid.) 

The plaintiff’s general nation-wide activities as detailed 
in Paragraph 8, (a) to (k) of the Complaint (App. pp. 5-8) 
include: 

Instruction in marksmanship to members and non¬ 
members in rifle and small arms bv personal guidance 
and correspondence; conduct with the War Department 
under statute of “National Matches”; further cooper¬ 
ation with the War Department in training in marks¬ 
manship by plaintiff’s representation on the National 
Board for the Promotion of Rifle Practice; instruction, 
chiefly in small arms to police officers; instruction to 
Y. M. C. A., Scout Masters’, citizens’ training camps, 
and other organizations not specifically affiliated with 
plaintiff; maintenance of a monthly publication, the 
“American Rifleman” devoted primarily to matters of 
instruction in arms and related subjects; distribution 
of instruction manuals to Y. M. C. A. and similar 
groups; preparing manuals and other instructive 
material for the National Safety Council and similar 
groups; maintaining a library and museum on fire¬ 
arms; maintaining experts on investigations and tests 
of firearms, and publishing pamphlets on firearms and 
related subjects. 

Most of the above services are rendered gratis, otherwise 
at cost. 

Arms instruction given produces in the student the best 
results mentally, morally, and physically. Emphasis is 
placed in the instruction upon clear thinking, clean living, a 
good physique, and generally self-discipline, (App. p. 9). 

Comparative figures as to expenditures by plaintiff and 
the War Department reproduced in Exhibit “D” to the 
Complaint (App. p. 18) show that from 1934 through 1940 
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plaintiff has spent a larger sum for organization of civilian 
rifle clubs, training, and promotion of small arms practice 
than the War Department. In prior years from 1926 to 
1933 plaintiff makes a favorable comparison. (App. p. 10). 

The relation of plaintiff’s work to the War Department 
and in particular to its National Board for the Promotion 
of Rifle Practice is further indicated in the excerpts from 
the act of May 28,1928, hereafter quoted under the heading 
“Statutes Involved.” 

No substantial part of plaintiff’s activities is devoted to 
influencing legislation. It has no set-up for lobbying and 
pays no salaries therefor. Its officers appear before com¬ 
mittees of Congress in connection with items in appropria¬ 
tions dealing with small arms’ practice in the related activ¬ 
ities of plaintiff and the War Department. Officers may 
urge certain types of firearms’ legislation or oppose others, 
their efforts in this connection involving a negligible part 
of their time. Their salaries are not increased thereby nor 
is any appreciable sum of money used. (App. pp. 10,11). 

To the Complaint thus summarized defendants filed a 
motion to dismiss (App. p. 20). While the grounds there¬ 
for were fully set forth in the accompanying memorandum 
of points and authorities (App. p. 21), they do not appear 
in the motion. For that reason plaintiff’s Statement of 
Points on Appeal (App. p. 25) is set forth with some detail, 
though they are all comprehended under the first general 
point which corresponds to the general ground of the 
motion. 

The brief memorandum by the trial justice (App. p. 21) 
indicates an opinion that plaintiff is not organized for “edu¬ 
cational” nor “charitable” purposes within the meaning 
of the Act. No mention is made of the coordinate word 
“scientific”. Nor is any reference made to the special point 
of recovery of $11,306.15 for contributions paid from 1935 
through June, 1941, in view of the favorable decision of 
the Board in May, 1938, not reversed till June, 1941, unless 
it is impliedly covered in the reference to “Hazen v. Nat’l 
Rifle Assn., 69 App. D. C.” 
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In conformity with his opinion tlie trial justice passed an 
order sustaining the motion to dismiss the complaint. (App. 
p. 22). The appeal is from that order (App. p. 23). 

STATUTES INVOLVED. 

District Unemployment Compensation Act, approved 
August 28,1935, 49 Stat. 946, as amended: 

Sec. 1(b)(7), as amended June 23, 1936, 49 Stat. 1888: 

“(7) service performed in the employ of a corpora¬ 
tion, community chest, fund, or foundation, organized 
and operated exclusively for religious, charitable, sci¬ 
entific, literary, or educational purposes, or for the 
prevention of cruelty to children or animals, no part 
of the net earnings of which inures to the benefit of any 
private shareholder or individual;” 

Sec. 4(f), amendment of July 2, 1940, 54 Stat. 731: 

“(f) Refunds.—If not later than one year after the 
date on which any contributions or interest thereon 
became due an employer who has paid such contribu¬ 
tions or interest thereon shall make application for an 
adjustment thereof in connection with subsequent con¬ 
tribution payments, or for a refund thereof because 
such adjustment cannot be made, and the Board shall 

determine that such contributions or interest or anv 

•> 

portion thereof was erroneously collected, the Board 
shall allow such employer to make an adjustment there¬ 
of, without interest, in connection with subsequent con¬ 
tribution payments by him, or if such adjustment can¬ 
not be made, the Board shall refund said amount with¬ 
out interest, from the clearing account or benefit ac¬ 
count upon checks issued by the Board or its duly 
authorized agent. For like cause and within the same 
period, adjustment or refund may be so made on the 
Board’s own initiative. Should benefits have been paid 
based upon work records filed by the employer, claim¬ 
ing an adjustment or refund, such benefit should be 
disregarded for purposes of figuring such adjustment 
or refund, and any such benefit payments already hav¬ 
ing been made at the time of the refund, based upon 
records filed with this Board by such employer, shall 
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to that extent be allowed and shall not be deemed to 
have been paid erroneously: PROVIDED, That appli¬ 
cations with respect to adjustments or refunds for the 
years 1936, 1937, 1938, and 1939 may be made within 
one year from the effective date of this Title. All re¬ 
funds paid pursuant to this subsection shall be subject 
to a prior audit by the District auditor.” 

Sec. 14(a) : 

“The Board is hereby authorized and directed to 
administer the provisions of this Act. * * # ”. 

Sec. 16 (b): 

“The Board shall administer this Act through an 
executive officer to be appointed and emploved bv the 
Board. * * # ” 

Act of June 7, 1924, 43 Stat. 510. 

Sec. 1(d): 

“Sale to members of the National Rifle Association, 
at cost to the Government, and issue to clubs organ¬ 
ized, for practice with rifled arms, under the direction 
of the National Board for the Promotion of Rifle Prac¬ 
tice, of arms, ammunition, targets, and other supplies 
and appliances necessary for target practice;” 

Sec. 1(e): 

“Maintenance of the National Board for the Pro¬ 
motion of Rifle Practice, including provision for the 
necessary expenses thereof and of its members;” 

Act of May 28,1928, 45 Stat. 786. 

Sec. 2. 

“The national matches contemplated in this Act shall 
consist of rifle and pistol matches for the national 
trophy, medals, and other prizes mentioned in section 
1 above, to be open to the Army, Navy, Marine Corps, 
National Guard, or Organized Militia of the several 
States, Territories, and District of Columbia, the Re¬ 
serve Officers’ Training Corps, and the citizens’ mili- 
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tary training camps, rifle clubs, and civilians, together 
with a small-arms firing school to be connected there¬ 
with and competitions for which trophies and medals 
are provided by the National Rifle Association of Amer¬ 
ica ; and for the cost and expenditures required for and 
incident to the conduct of the same, including the per¬ 
sonal expenses of the members of the National Board 
for the Promotion of Rifle Practice, the sum necessary 
for the above-named purposes is hereby authorized to 
be appropriated annually as a part of the total sum 
appropriated for national defense; * * *”. 

United States Code (1940 Edition) T. 28, s. 400, 48 Stat. 
955, 49 Stat. 1027: 

“(1) In cases of actual controversy except with re¬ 
spect to Federal taxes the courts of the United States 
shall have power upon petition, declaration, complaint 
or other appropriate pleadings to declare rights and 
other legal relations of any interested party petition¬ 
ing for such declaration, whether or not further relief 
is or could be prayed, and such declaration shall have 
the force and effect of a final judgment or decree and 
be reviewable as such.” 

STATEMENT OF POINTS. 

The points relied upon by plaintiff on appeal (App. p. 24) 
are as follows: 

1. The Court erred in passing the order of February 12, 
1942, sustaining defendants’ motion to dismiss the com¬ 
plaint. 

2. The Court erred in holding, as it did in its memoran¬ 
dum opinion filed February 10, 1942, that plaintiff is not 
organized for “educational” or for “charitable” purposes 
within the meaning of the District of Columbia Unemploy¬ 
ment Compensation Act. 

3. The Court further erred in said memorandum opinion 
in holding that the reasoning of the Court of Appeals in 
Hazen v. National Rifle Association, 69 App. D. C. is deter¬ 
minative of the questions raised in this case. 
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4. Tlie Court erred in not holding that plaintiff is entitled 
to exemption from contributions within the meaning of 
Section 1(b)(7) of the District of Columbia Unemployment 
Compensation Act quoted in the complaint as a corporation 
organized and operated exclusively for “charitable”, “sci¬ 
entific”, or “educational” purposes, and in not holding for 
those reasons that plaintiff is entitled to judgment for the 
several sums of $11,306.15 and $508.72 mentioned in Pray¬ 
ers Nos. 1 and 2 of the complaint and for a declaratory 
judgment as prayed in Prayer No. 3. 

5. The Court erred in not holding that plaintiff is en¬ 
titled in any event to judgment in the sum of $11,306.15 for 
contributions paid by it to the Board as shown in Exhibits 
“B” and “C” to the complaint accruing to the order of 
the Board of June 17, 1941, overruling its previous order 
of May 5,1938, granting plaintiff exemption for the reason 
that the order last named is res adjudicata or an estoppel 
to the Board as to plaintiff’s liability for contributions 
until said order was overruled by the subsequent order of 
June 17, 1941. 


SUMMARY OF ARGUMENT. 

I 

Plaintiff is exempt from liability for returns and contri¬ 
butions, because its purposes are exclusively (A) educa¬ 
tional, (B) charitable, and (C) scientific. 

II 

Defendants bound by doctrines of res adjudicata and es¬ 
toppel to refund contributions made to date of Board’s final 
decision June 17, 1941. 


in 

Plaintiff entitled to declaratory judgment as to future 
non-liability for returns and contributions. 
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ARGUMENT. 

I. 

PLAINTIFF IS EXEMPT FROM LIABILITY FOR 
RETURNS AND CONTRIBUTIONS. 

The preceding Statement indicates that the claim for a 
specific refund of contributions paid up to the favorable 
decision of the Board in May, 1938, and thereafter paid 
from that date to the adverse decision June 17, 1941 (App. 
p. 3), aggregating $11,306.15 (App. p. 4) may be rested 
upon grounds independent of the argument upon the exemp¬ 
tion section (as will be shown hereafter), but, inasmuch as 
plaintiff’s argument for exemption goes to its alleged lia¬ 
bility for the past (including that sum paid) and payments 
thereafter, the matter of exemption will be treated first. 

A. Plaintiff Is Entitled to Exemption Because Its Purposes 
Are Exclusively Educational. 

The exemption Section (1(b) (7)) of the Act as quoted in 
the Complaint (App. p. 2) provides exemption from returns 
and contributions in cases, among others, of service per¬ 
formed by a corporation organized exclusively for charit¬ 
able, scientific , or educational purposes. (The italics in the 
Complaint were supplied, and should have been so noted.) 
Plaintiff’s claim under the third descriptive word will be 
mentioned first because that was the only ground of the 
claim in the case cited in the memorandum opinion below 
(App. p. 21), llazen v. National Rifle Assn. (1938), 69 App. 
D. C. 339; 101 Fed. (2d) 432. 

In that case plaintiff was sued in a mandamus action to 
compel the filing of returns and payment of taxes under 
the personal property sections of the District of Columbia 
Code. Plaintiff (there the defendant) filed an ans-wer which 
contained some details that are contained in the present 
Complaint, but which set up the educational character of 
plaintiff primarily as an allegation, which the District 
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Court accepted as an allegation of fact but which this Court 
deemed a conclusion of law (p. 341). An effort has been 
made in the Complaint and exhibits in this case, as sum¬ 
marized in the Statement of the Case above, to set forth the 
facts with completeness. It is submitted that they make a 
different showing than that revealed in the cited case in 
relation to the ten points there discussed by this Court (p. 
343) It now appears that the first seven activities there 
held to be “in some small measure educational” are not 
“purely for sport and recreation” but are primarily edu¬ 
cational and for a serious patriotic service, never of more 
importance than at this moment. 

In the light of the complete showing of facts here, it is 
respectfully submitted, “The promotion, propaganda and 
lobbying activities implicit in the eighth, ninth, and tenth”, 
the last three of the ten points (p. 343), disappear. 

The tenth point was based on a statement made by ap¬ 
pellee on argument (p. 342), and is not contained in the 
record in the cited case. The facts as now fully presented 
here in the Complaint (Par. 11, App. p. 10), and summar¬ 
ized in the Statement, indicate that “no substantial part of 
the activities of the plaintiff consists of attempting to in¬ 
fluence legislation by propaganda or otherwise.” It has no 
set-up in its organization for that purpose and pays no 
salaries therefor. What occasional appearances are made 
by its officers before legislatures are for its broad patriotic 
purposes, including “urging certain types of firearms’ leg¬ 
islation or opposing others.” (Ibid.) Plaintiff thus 
escapes the “unclassing” referred to in the case of Sice v. 
Commissioner (1930), 2 Cir., 42 Fed. (2) 1S4, 72 A. L. R. 
400, cited in the Hazen case (p. 343), Note 13. The Slee 
case, that is, recognizes the fact (p. 185) that legislative 
activity may be so limited, e.g., seeking legislation affecting 
the structure of the American Birth Control League in ques¬ 
tion, as not to remove it from the words of exemption. That, 
it is submitted, is the situation shown in the case now be¬ 
fore the Court. 
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The showing of facts herein satisfies, it is believed, the 
use of the word “exclusively” in the exemption section, for 
that word, it is submitted, is equivalent to the word “pri¬ 
mary” as the test announced in the Hazen case (p. 343). 
For it now appears from the complete recital of facts here, 
which were not before the Court in the Hazen case, that 
“the social, recreative, promotional, and propaganda 
phases” are incidental and not primary. (Ibid.) 

The facts moreover now show that plaintiff does in a 
“real sense relieve the government of its burden of public 
education,” another criterion for exemption set forth in the 
Hazen case (p. 343, Note 14, citing District of Columbia v. 
Mt. Vernon Seminary (1938), 69 App. D. C. 251, 100 Fed. 
(2) 116, where at page 254, the quoted principle is applied). 
The figures displayed in Exhibit D to the Complaint (App. 
p. 18) and analyzed in Paragraph 10 thereof (App. pp. 
9-10) and in Subparagraphs (b) and (c) of Paragraph 8 
(App. pp. 6-7), where the close relationship of arms instruc¬ 
tion given by plaintiff with the activities of the War De¬ 
partment is set forth, show the very real way in which the 
plaintiff is bearing the burden of the government in that 
respect. 

It is further submitted that the former decision does not 
foreclose plaintiff here from claiming exemption because of 
the title of the act under which it was incorporated, that is, 
“An Act for the Incorporation of Societies and Clubs, for 
certain social and recreative purposes.” (App. p. 2.) The 
Hazen case (p. 342 and Note 8 thereon) goes no further than 
to refer to plaintiff’s enabling act as “purpose revealing.” 
That case does not negative the proposition that a showing 
of educational activities may override the charter. In fact 
the decision affirms that proposition, and the further prin¬ 
ciple that actual activities carried on may override charter 
and by-laws, in holding (p. 342, Note 11): 

“To ascertain whether a corporation falls within an 
exemption statute, it must be judged not only by its 
declared objects but also by what activities are actually 
carried on.” 
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To the same effect may be cited: Bistline v. Bassett, 47 
Idaho 66, 71; 272 P. 696, 697, 698; 62 A. L. R. 323. Catholic 
Woman’s Club v. City of Green Bay, 180 Wis. 102,192 N. W. 
479. University Club v. Lanier, 119 Fla. 146; 161 So. 78. 
The People ex rel. Thompson v. Dixon Masonic Bldg. Assn., 
348 Ill. 593, 181 N. E. 434. 

Thus in The People ex rel. Thompson v. Dixon Masonic 
Bldg. Assn, the otherwise disinterested or alleged charitable 
objects of the Association give way upon proof that the 
building of the Association is rented for hire for social pur¬ 
poses: on the other hand in Catholic Woman’s Club v. 
City of Green Bay, the naming of a “social” purpose along 
with “educational and philanthropic” gives way to proof 
that the purposes are primarily the latter. 

The contents of the charter and the enabling act as sole 
tests were condemned in the case of Roche’s Beach, Inc. v. 
Commissioner of Internal Revenue (1938), 96 Fed. (2d) 776. 
The court (p. 778) approves the decision in Appeal of Unity 
School of Christianity, 4 B. T. A. 61, where the Board held 
exempt a corporation whose actual purpose as proved by 
extrinsic evidence was religious and educational although 
it was incorporated under a “business corporation law” 
and “so far as its charter indicated, its operations might be 
conducted for private gain.” 

In view then of the facts shown in this case as distin¬ 
guished from those in the Uazen case and the manner in 
which the criteria of the latter case are satisfied by the facts, 
it is submitted that the argument of plaintiff as appellee 
in its brief in the Uazen case for a holding that it is an edu¬ 
cational organization should now be accepted. Reference 
is made particularly to the citations on Page 14 of that 
brief, including: the definition of “education” in Bouvier’s 
Law Dictionary, Rawle’s 3d Ed. Vol. 1, p. 974, citing Mt. 
Ilermon School v. GUI, 145 Mass. 146, 13 N. E. 354; and 
Commissioners of the District of Columbia v. Shannon <& 
Luchs (Same v. Shillington), 57 App. D. C. 67 (1927), 17 
Fed. (2d) 219. 
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B. Plaintiff Is Entitled to Exemption Because Its Purposes 
Are Exclusively Charitable. 

The word “exclusively” again means “primarily”. 

The Hazen case does not pass upon the status of plaintiff 
as a “charity” because the exemption in the D. C. Code 
section there in question (T. 20, s. 713) was confined to 
“educational purposes”. 

The term “charitable” is here used in its broad sense as 
approved in Ould v. Washington Home for Foundlings, 95 
U. S. 310; 24 L. Ed. 450 (p. 310, p. 451): 

“A charitable use, where neither law nor public pol¬ 
icy forbids, may be applied to promote the well doing 
and well being of social man”. 

The Supreme Court cites with approval an even broader 
definition approved by the Court in Vidal v. Girard*s Execu¬ 
tors, 2 How. (U. S.) 128, 11 L. Ed. 205: 

“Whatever is given for the love of God, or the love 
of your neighbor, in the catholic and universal sense— 
given from these motives and to these ends, free from 
the stain or taint of every consideration that is per¬ 
sonal, private, or selfish”. 

A note in the Law Edition volume cited contains numer¬ 
ous extensions of the term “charity” to cover the broad 
meaning of what is a “general public use”. 

In line with the above definitions “charity” has been held 
to cover: 

A trust to promote improvements in the structure and 
methods of government. Taylor v. Hoag (1922), 273 Pa. 
194, 116 A. 826, 21 A. L. R. 946. 

A corporation supported by voluntary contributions from 
different fire insurance companies to save life and property 
in burning buildings notwithstanding the fact that the pri¬ 
mary motive is to benefit members. Fire Insurance Patrol 
v. Boyd (1888), 120 Pa. 624; 15 A. 553; 1 L. R. A. 417. 

Christgau v. Woodland Cemetery Association (1940), 208 
Minn. 263; 293 N. W. 619, in construing a Minnesota ex- 
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emption section in the law of that State approves the broad 
definition except for the fact that the State constitution has 
narrowed it by placing “charities” in coordination with 
“public burying grounds”, thereby narrowing the meaning 
of “charities” to the colloquial meaning or to what is some¬ 
times called “eleemosynary” as distinguished from 
“charitable”. 

The above diverse meanings of “charitable” are recog¬ 
nized in cases like Industrial Commission v. Woodlawn 
Cemetery Association (1939), 232 Wis. 527; 2S7 N. W. 750, 
and Eagan v. Commissioner of Internal Revenue (1930), 43 
Fed. (2d) 881, 71 A. L. R. S63, where the court holds as a 
“charity” under either of the above definitions a bequest 
of stock to trustees to apply income to bringing up wages 
of employees to a “living wage”. But in other cases the 
distinction has not been recognized, as in People ex rel. 
Ellert v. Cogswell (1896), 113 Cal. 129, 35 L. R. A. 269, 
where the court says the terms “charity” and “eleemosy¬ 
nary” are interchangeable. 

C. Plaintiff Is Entitled to Exemption Because Its Purposes 
Are Exclusively Scientific. 

The word “exclusively” once more, on the authorities 
previously cited, means “primarily”. 

If the argument for the narrowing of the definition of 
“charitable” from its coordinate position with the special¬ 
ized charities enumerated is adopted, then the word “scien¬ 
tific” must by the same reasoning be given a narrower 
colloquial interpretation. The claim as a “charity” must 
then be abandoned, and so may the “claim” as an “educa¬ 
tional” institution for its coordinate position marks it as 
different from “scientific”. 

If this choice is open, much may be said of the claim that 
plaintiff is “scientific” in the narrower sense in which arms 
instruction may in its technological nature approach 
that narrower rather than the broader meaning of “edu¬ 
cational”. 
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The above argument, however, seems precluded by the 
approval by the Court, in the case of District of Columbia v. 
Mt. Vernon Seminary, supra, 252, Note 3, and cases cited, 
of the interchangeable use of “educational” and “scien¬ 
tific”. If then the words “educational” and “scientific” 
are synonymous, all that has been said under heading “A” 
above with reference to plaintiffs “educational purposes” 
applies here. And it follows by the same reasoning that 
“charitable” is not limited to the narrower use indicated 
above but is used in the broader all-inclusive sense that may 
embrace the specific designations of “educational” and 
“scientific” embraced in the exemption section (App. pp. 
2-3), as well as a large variety of broad patriotic and 
benevolent purposes, not comprehended within those spe¬ 
cific terms, but which fall within the broad meaning of 
“charitable” analyzed above. 

II. 

DEFENDANTS BOUND BY DOCTRINES OF RES ADJU- 
DICATA AND ESTOPPEL TO REFUND CONTRI¬ 
BUTIONS MADE TO DATE OF BOARD’S FINAL 
DECISION JUNE 17, 1941. 

As to plaintiff’s original refund claim of $3,042.71 (App. 
p. 3, Par. 4; p. 14, Ex. “B”), and the additional sum of 
$8,263.44 added in the amended claim (App. p. 4, Par. 6; p. 
16, Ex. “C”), aggregating $11,306.15, plaintiff’s case rests 
upon another ground independent entirely of its claim under 
the exemption section. 

The first sum of $3,042.71 is a total of sums paid upon 
demand of the Board under protest prior to the ruling of 
the Board May 5,193S, holding plaintiff exempt. (The date 
mentioned appears in plaintiff’s amendment to its Com¬ 
plaint, App. p. 19, correcting the erroneous date “May 5, 
1935”, appearing in the original Complaint, App. p. 3). 
The second amount of $8,263.44, is the total of the additional 
sums sets forth in Exhibit “C” for the months from Mav, 

— 7 
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1938, to .June, 1941, both inclusive, paid under protest after 
the decision of the Board of June 17, 1941, overruling the 
$11,306.15 is thus the amount paid for a period during 
which, plaintiff submits, it was protected by a decision of the 
Board binding upon the latter upon the doctrines of res 
adjudicata or estoppel. 

A. Board’s Decision of May 5, 1938 Was Res Adjudicata 
Until Overruled June 17, 1941. 

The decision of the Board of May 5, 1938, holding plain¬ 
tiff exeunt under the exemption section was arrived at after 
a formal hearing before the full Board January 17, 1938 
(App. p. 3). The Board does have authority to make bind¬ 
ing judicial administrative rulings on general employer lia- 
bilitv under the Act and as a natural means to that end to 
hold formal hearings. 

By Sec. 14(a) of the Act it is provided: 

“The Board is hereby authorized to administer the 
provisions of this Act.” 

Sec. 16(a) recognizes the same power in the Board thus: 

“The Board shall administer this Act through an 
executive officer to be appointed and employed by the 
Board.” 

The Board is specifically named for hearings as a Board 
in respect to determination of benefits under Sec. 12(a) of 
the Act. There is nothing in the Act which forbids the 
Board acting as such in regard to matters arising in con¬ 
nection with contributions. It has as a Board adopted an 
elaborate set of “Rules and Regulations”, in general cir¬ 
culation and subject to judicial notice, by a resolution of 
July 16, 1940, including its interpretations of Sec. lb (em¬ 
bodying Sec. lb(7)) here in question, Regulation IV. 

These “Rules and Regulations” close as follows: 
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Approved July 16, 1940, by resolution duly adopted 
by the District of Columbia Unemployment Compensa¬ 
tion Board, and ordered to be published. Melvin C. 
Hazen, Ciiairman , \ 

Amending regulations, e.g., that of May 6, 1941, have 
been similarly adopted by it as a Board. 

The Director of the Board acknowleded its power to act 
as a Board when in his letter of June 21, 1941 (App. pp. 
4, 5) in reference to the subsequent overruling decision he 
stated: 

“that on June 17, 1941, the District Unemployment 
Board, acting on advice of counsel, passed a resolution 
to the effect that this Association does not come within 
the scope and intent of Section 1(b) of the Act as 
amended.” 

The above considerations lead, it is submitted, to the con¬ 
clusion that the Board is something more than a merely 
administrative body and that when it passed the resolutions 
of May 5, 1938, and June 17, 1941, it was in both instances 
acting as a quasi-judicial body. Upon that assumption the 
following authorities are applicable and lead to the further 
conclusion that the decision of May 5, 1938, was res 
adjudicata in favor of plaintiff until the subsequent de¬ 
cision of June 17, 1941, with the same efficacy struck down 
the previous decision. 

In Howard v. Duncan (1933), 163 Okla. 142, 21 P. (2d) 
489, plaintiff sued before the State Industrial Commission 
under a workmen’s compensation act of the State, claiming 
injuries sustained in the course of plaintiff’s employment, 
alleging facts supporting the exclusive jurisdiction of the 
Commission, and obtaining an award. The allegations of 
jurisdiction were not denied. Plaintiff received and re¬ 
ceipted for the award, but later filed an action in a district 
court of the State claiming damages on the ground that as 
plaintiff was under age plaintiff’s operation of a dangerous 
machine was illegal under the statute. In reversing a judg- 









20 


rnent in plaintiff’s favor the Supreme Court of Oklahoma 
held that the Commission had jurisdiction under the uncon¬ 
troverted allegations of the claim before it, “and that its 
award was a valid adjudication of the claim” (p. 146), and 
that the district court did not have jurisdiction to enter the 
judgment for damages. 

The same court had a similar question of jurisdiction as 
between the State Industrial Commission and a district 
court under consideration in Swift & Co. et al. v. Walden 
(1936), 176 Okla. 266; 55 P. (2) 71. There a physician, who 
had rendered medical services to an injured employee, per¬ 
mitted a finding against his claim to be entered by the Com¬ 
mission by default but after notice, and later filed an action 
upon the claim against the employer in a district court 
where he obtained a judgment. In overruling the judgment 
the Supreme Court of Oklahoma holds that the facts showed 
concurrent jurisdiction between the Commission and the 
district court and that the finding by the former, even when 
rendered by default, is res ad judicata upon the latter (p. 
274). 

Reference is made to Hoivard v. Duncan, supra, and to 
34 C. J. 878, where the following statement (s. 1287) occurs: 

“The rule which forbids the reopening of a matter 
once judicially determined by competent authority ap¬ 
plies as well to the judicial and quasi judicial acts of 
public, executive, or administrative officers and boards 
acting within their jurisdiction as to the judgments of 
courts having general judicial powers.” 

In New Hampshire Fire Ins. Co. v. Murray, Mayor, et al. 
(1939), 105 Fed. (2d) 212, in the Circuit Court of Appeals 
of the Seventh Circuit, the appeal was from a decree of the 
District Court below enjoining an order of defendant mayor 
and common council ordering the destruction of plaintiff’s 
building which had been damaged by fire. While sustaining 
the lower court on the special ground that defendants acted 
beyond their jurisdiction, the opinion holds (p. 216) “that 
administrative adjudications consistent with procedural due 
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process and proper statutory authorization, are accorded 
the same respect as judicial determinations.” 

In Happy Coal Co. v. Hartbarger et al. (1933), 251 Ky. 
779, 65 S. W. (2d) 977, appellee made a claim before the 
Workmen’s Compensation Board which was settled by an 
award of that Board based upon an agreement of the par¬ 
ties as to the amount of the compensation due. The award 
was confirmed on appeal. Subsequently appellee was suc¬ 
cessful in reopening the case. On appeal the court holds 
(p. 7S1) that the first decision of the Board was res ad judi¬ 
cata, citing with approval the rule quoted above from 34 
C. J. 878, s. 1287. 

The same court in Cardinal Bus Lines v. Consolidated 
Coach Co., Inc., et al. (1934), 254 Ky. 586, 72 S. W. (2d) 7, 
had under consideration two conflicting decisions of the 
Motor Transportation Commissioner, and on the same rea¬ 
soning and approving again (p. 591) the quotation from 
34 C. J. 878, held the first res adjudicata and invalidated 
the second. The decision is based upon the quasi judicial 
quality of the Commissioner’s finding. 

Plaintiff does not contend that the principle of the two 
cases just cited, denying to the administrative body the 
right to change a decision once made, prevented the Dis¬ 
trict Unemployment Compensation Board from making the 
new finding of June 17, 1941, if the right of exemption first 
discussed is inapplicable. It is conceded that the latter de¬ 
cision of the Board, apart from plaintiff’s right of exemp¬ 
tion, is applicable to new contribution (or taxes) to accrue 
thereafter according to the rule applicable to decisions on 
taxes set forth in 34 C. J. pp. 966-967, s. 1381, which forbids 
a decision on tax liability at one period from becoming res 
adjudicata as to liability for a subsequent period. 

Where courts have denied the application of the rule of 
res adjudicata to the findings of administrative bodies, it 
has been because the acts in question were purely adminis¬ 
trative as distinguished from quasi judicial. 

Thus in Board of Commissioners of Huntington Co. v. 
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Heaston (1895), 144 Ind. 583, 41 N. E. 457, 43 N. E. 651, 
appellants sued to recover from a county auditor sums paid 
to him by a finding of the Board now alleged to have been 
an unlawful claim. Appellee contended that the finding of 
the Board was res ad judicata. The Indiana Supreme Court 
(p. 587) differentiates between the functions of the Board 
as an administrative body and as a court, saying that as to 
the former they are not bound by their acts as res ad judi¬ 
cata and as to the latter they are. The case holds the find¬ 
ing in this case to have been an administrative act. 

To the same effect is the case of Yazoo etc. R. Co. v. 
Adams (1902), 81 Miss. 90, 32 S. 937, where appellants, in 
resisting an attempt to lay taxes for past years upon their 
railroad properties, set up the findings of the Board of 
Assessors of the State holding them exempt. The Supreme 
Court of Mississippi, feeling that the Board in granting the 
exemption had acted erroneously, examined the statutes of 
the State critically to determine whether or not they con¬ 
ferred upon the Board the judicial power to determine” 
* * * questions of exemption from taxation, involving the 
constitutional authorization of the legislature, and of the 
legislative acts thereunder * * *” (p. 103). The court finds 
in the negative, holds that the powers of the Board are lim¬ 
ited to an administrative function “to provide a special 
mode of valuation and assessment of railroads” (Ibid.) 
and thus declines to give to the findings of the Board in the 
facts of the case a quasi judicial force of res adjudicata. 

If then the District Unemployment Compensation Board 
acted quasi-judicially in its finding of May 5,193S, as plain¬ 
tiff contends, that decision remained res adjudicata until 
the decision of June 17, 1941, the latter being prospective 
only in effect and not valid retroactively. 

B. Board Is Estopped by Its Finding of May 5, 1938, so 
Long As It Was in Effect. 

Apart from the doctrine of res adjudicata , defendants 
are estopped to reassess contributions before the second de- 
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cision of June 17, 1941 (the sum of $11,306.15) by the deci¬ 
sion of May 5, 1938. 

Plaintiff had filed returns from June, 1936 through May, 
1938, paying the contributions calculated on the payroll 
therein shown, the sum of $3,042.71 (App. p. 2; Exhibit “B” 
p. 14). The decision of May 5,1938, exempting plaintiff was 
therefore a finding of no tax liability for that total already 
paid under protest. 

(That an unemployment contribution is a “tax” liability 
is clearly stated in Carmichael v. Southern Coal and Coke 
Co. (1937), 301 U. S. 495, 508-509; 81 L. Ed. 1245, 1252). 

The finding that there was no tax liability up to May 5, 
1938, is by the Board specially charged to assess the partic¬ 
ular tax imposed by the Act. They are thus the assessors 
for this particular tax, assessing on the basis of returns 
made by employers. There appears nowhere else any one 
so charged. When the Board found against liability it 
bound itself in the same manner in which tax assessors are 
generally bound upon an assessment once made upon a 
full showing by the taxpayer. 

In Cabot v. Commissioner of Corporations and Taxation 
(1929), 267 Mass. 338,166 N. E. 852, 64 A. L. R. 1277, it was 
held that after the defendant Commissioner had once as¬ 
sessed legacy and succession taxes which were paid under 
a statute making the payment of the amount so certified a 
discharge of the tax, the assessment could not thereafter 
be raised. The court indicates (p. 340) that the rule is based 
on the theory: 

“that the amount of that contribution (the tax) should 
be speedily and definitely determined to the end that 
the taxpayer may avoid interest by early payment, 
that estates of decedents may be settled and final ac¬ 
counts of executors allowed and the treasury of the 
Commonwealth receive the advantage of the revenue, 
and the affairs of the parties adjusted on the basis that 
the succession should be a closed incident.” 
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These considerations are equally applicable here, not 
only as to the sum paid under protest up to May, 1938, but 
to the further sum ($S,263.44) involved over the period from 
that date to the second decision June 17, 1941, which was 
“definitely determined’’ as to non-liability by the earlier 
decision. 

To the same effect is the holding in the recent case of 
Hunt v. I). C. (1939), 71 App. D. C. 143, 108 Fed. (2d) 10. 
Appellant had listed property under the D. C personal prop¬ 
erty tax law and an assessment was made and the tax paid. 
Then an attempt was made by the Assessor of Taxes to 
determine a re-assessment which the Board of Tax Appeals 
permitted. The Court of Appeals reversed the Board of 
Tax Appeals holding that the re-assessment cannot be made. 
While the decision rests upon the interpretation of Title 20, 
Section 769, of the Code, it is believed that the case an¬ 
nounces a general proposition for the protection of a tax¬ 
payer. Xor does the distinction which the case makes be¬ 
tween a changed valuation and omitted property make it 
inapplicable. The basis of a tax was revealed in the returns 
made up to May, 1938. There was hence no omitted prop¬ 
erty. The decision of the Board in that month held plain¬ 
tiff non-liable for reports, so that it was no omission on the 
part of plaintiff that brought about the lack of returns 
until the decision of June 17, 1941. 

m. 

PLAINTIFF ENTITLED TO DECLARATORY JUDG¬ 
MENT AS TO FUTURE NON-LIABILITY FOR RE¬ 
TURNS AND CONTRIBUTIONS. 

What has been said under Title II indicates plaintiff’s 
right to a judgment for a refund of $11,306.15 without ref¬ 
erence to the right of exemption set up in Title I. But the 
argument under the latter leads to a right for a further 
judgment for $508.72 paid for the quarter ending Septem¬ 
ber 30, 1941 (App. p. 4), and for a declaratory judgment as 
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to non-liability for returns and contributions thereafter, 
that is, for the quarter ending December 31, 1941, the first 
occurring after the filing of the Complaint November 4, 
1941, and subsequent quarters. 

The declaratory judgment is sought under T. 28, s. 400 of 
the United States Code, quoted under the heading “ Statutes 
Involved” above. It there appears that cases “with re¬ 
spect to Federal taxes” are excluded. It is submitted, how¬ 
ever, that the “District of Columbia Unemployment Com¬ 
pensation Act” does not levy a “Federal” tax in the sense 
used in the section mentioned. Taxes under that act are 
levied by Congress in its capacity as the legislature for the 
District of Columbia. 

In Metropolitan Railroad Co. v. District of Coluwbia 
(1889), 132 U. S. 1, 33 L. Ed. 231, it is held (p. 9, p. 234) 
that while the District of Columbia is not a “State” in a 
strict sense, it is “a separate political community in a cer¬ 
tain sense, and in that sense may be called a State. * * * 
Its supreme legislative body is Congress.” 

In the light of the above doctrine Beeland Wholesale Co. 
v. Davis (1937), 88 Fed. (2d) 447 and Alpha Portland Ce¬ 
ment Co. v. Davis (1937), 88 Fed. (2d) 449, which deny de¬ 
claratory judgments, are inapplicable; for the latter deal 
with cases arising under the Alabama statute (under con¬ 
sideration in Carmichael v. Southern Coal and Coke Co., 
supra.), which sets up a system within the framework of 
the Federal Social Security Act. 

CONCLUSION. 

For the reasons thus stated, plaintiff is entitled to a re¬ 
versal of the order below granting defendants’ motion to 
dismiss the complaint. 

Respectfully submitted, 

Charles V. Imlay 
Attorney For Plaintiff 
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1 Endorsed: Filed Nov 4 1941 Charles E. Stewart, 

Clerk 

In the District Court of the United States 
For the District of Columbia 
Civil Action No. 13533. 

National Rifle Association of America, a corporation, 
1600 Rhode Island Ave., N. W., Washington, D. C., 
Plaintiff , 

v. 

District of Columbia Unemployment Compensation Board, 
451 Pennsylvania Avenue, N. W., Washington, D. C. 
Defendant. 

Complaint for Refund of Contribution? Paid and For 
Declaratory Judgment. 

1. The plaintiff, National Rifle Association of America, 
is a non-stock corporation incorporated under the laws of 
New York November 17, 1871, under an act of the legisla¬ 
ture of that state passed April 11, 1865, entitled “An Act 
for the incorporation of Societies or Clubs, for certain social 
and recreative purposes.” Its principal office is in the 
District of Columbia. It sues in its own right. 

2. The defendant, District of Columbia Compensation 
Board is an administrative Board created under the Dis¬ 
trict of Columbia Compensation Act of 1935 as amended and 
is sued in such capacity. 

3. Following notice from the defendant Board demand¬ 
ing payment of contributions under the said Act of 1935, as 
amended, and the payment under protest of contributions 
for the years 1935 to 1938 inclusive, plaintiff petitioned the 
Board for a rehearing, claiming exemption under Section 
1(b)(7) of the Act as amended June 23,1936, according ex¬ 
emption from contributions for: 

“Service performed in the employ of a corporation, com¬ 
munity chest, fund, or foundation, organized and operated 
exclusively for religious, charitable, scientific , literary, or 
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educational purposes, or for the prevention of cruelty to 
children or animals, no part of the net earnings of which 
enures to the benefit of any private shareholder or individ¬ 
ual.’ ’ 

2 Thereupon, an oral hearing was ha*d before the full 

Board on January 17, 1938, at which testimony was 
presented. A subsequent detailed analysis of the law and 
facts by the Board’s counsel was presented, recommending 
exemption for plaintiff, which exemption was thereafter ac¬ 
corded, and of which plaintiff, through its attorney, was 
notified by a letter of said counsel of May 5, 1935. 1 A copy 
of the analysis referred to, incorporating provisions from 
plaintiff’s certificate of incorporation and by-laws is at¬ 
tached hereto as Exhibit “A”. 

4. Thereafter, plaintiff filed with the Board, pursuant to 
Section 4(f) of the said Act, as amended, an application 
for refund in the sum of $3042.71, covering the amounts so 
paid under protest, transmitting said claim in a letter to 
the Board of November 8, 1940. A copy of this application 
is attached as Exhibit “B”. Objection to such refund, how¬ 
ever, was made by counsel to the Board, notwithstanding 
the prior action of the Board as aforesaid, and a further 
claim was made by said counsel of liability of the plaintiff 
to make payments from the point where they were stopped 
in April, 1938 and currently. Thereupon plaintiff, through 
its counsel, prepared and filed with the Board about April 
10, 1941, a memorandum in support of its claim for refund 
of contributions paid and the continuation of the exemption 
already accorded to it under said Section 1(b)(7), claiming 
that as to all alleged liability it was exempted by the pro¬ 
visions of that section and that it was in any event protected 
by the conclusion of the Board on the hearing January 17, 
1938, as regards alleged liability from then to the date when 
that ruling might be changed. The plaintiff’s claim both 
for refund and for continued exemption was, however, de¬ 
nied. Plaintiff was so notified through its counsel in a let¬ 
ter from the Director of the Board dated June 21,1941, and 
received in due course of mail, wherein plaintiff through its 


l Error for * 1 1938. ’ * See amendment p. 19, infra. 
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counsel was notified “that on June 17,1941, tlie Dis- 

3 trict Unemployment Compensation Board, acting on 
advice of counsel, passed a resolution to the effect 

that this Association does not come within the scope and 
intent of Section 1(b) of the Act, as amended.” Demand 
was made of the plaintiff that it make the reports and pay 
the contributions thereon as provided in the Act. 

5. Upon said demand, plaintiff prepared and filed under 
protest July 25, 1941, a series of returns covering the 
months beginning May 1, 1938, and ending June 30, 1941. 
The grounds of protest as indicated in a letter of July 25, 
1941, transmitting the returns were in substance those set 
forth in the memorandum of April 10, 1941. Thereafter 
upon a computation of the tax being made, plaintiff paid 
under protest the sum of $8263.44, said payment being de¬ 
livered to counsel for the Board with a letter of transmittal 
of July 31, 1941, stating in effect the same grounds as set 
forth in the said memorandum of April 10, 1941, and said 
letter of July 25,1941. Plaintiff has been compelled by the 
ruling of defendant to make contributions for the quarter 
ending September 30, 1941, in the sum of $50S.72, and will 
be compelled to make further contributions hereafter pend¬ 
ing the decision of this case. 

6. The plaintiff thereafter filed an “Amended Applica¬ 
tion for Refund”, embodying the aforesaid original claim 
for $3042.71 and said payment of $8263.44, making a total 
of $11,306.15, as shown in a copy thereof attached hereto 
as Exhibit “C”, which said amended claim was filed with 
the Board on or about September 14, 1941, and which total 
claim (including both parts thereof) the Board has refused 
and still refuses to pay on the same grounds as set forth in 
the letter of June 21, 1941, from the Director of the Board. 
The Board has refused and still refuses to pay any part of 
said amended claim. 

7. Plaintiff is organized, as set forth in its By-Laws 

quoted in Exhibit “A”, to promote marksmanship 

4 both as a sport and for the purposes of qualifying as 
finished marksmen those individuals who may be 
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called upon to serve in time of war. ” It is a non-stock cor¬ 
poration “no part of the net earnings of which enures to 
the benefit of any private shareholder or individual”. It 
is supported in the main by fees from its nation-wide mem¬ 
bership, including (according to figures at the end of 1940 
which it is believed do not vary greatly in the current year 
1941): 45,298 annual members; 8,834 life members; 2,239 
senior clubs; and 1,496 junior clubs. The annual member¬ 
ship fee (including subscription to the American Rifleman 
referred to hereafter) is $3.00; the life member pays $50.00: 
senior clubs pay $10.00 annually and junior clubs $5.00. 
The remainder of the support of the Association is derived 
primarily from income from its investments accumulated 
over a long period of time—totalling at the end of 1940 the 
sum of $76,S60.47. The current total is considerably less. 
An annual salary of $9200.00 is paid to the secretary-treas¬ 
urer, -who is the acting executive head at this time in the 
absence of Major-General Milton A. Reckord, the Executive 
Vice-President on active military duty. There are seven 
other executive salaries ranging from $3,000.00 to $4,200.00 
annually. The salaries of other employees (with the officers 
some forty in all) range from $1,020.00 to $2,400.00 annu¬ 
ally. There is no distribution of profits among employees 
nor among any others. 

8. The general activities of the plaintiff directed towards 
the above ends are the following: 

(a) The giving of instruction in marksmanship to the 
membership of the Association and to nonmembers in rifle 
and small-arms through the organization and promotion of 
civilian rifle clubs and otherwise, by furnishing direct in¬ 
structors to marksmen on ranges or where no ranges are 
available by manuals and other means. The clubs men¬ 
tioned include both membership (mentioned in the preced¬ 
ing paragraph) and non-membership clubs, sponsored by 
the Association, with all of the leaders and members of 
which the Association is in contact through field men and 
official referees in the locality, paid on a per diem 
5 basis. At the present time there are some 150 refer- 
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ees, employed in all parts of the United States. Some 
twelve men from the headquarters of the Association in 
Washington and sixty directors work in the field keeping in 
contact with the clubs all the time. Where there is no club 
in the locality where a member resides the Association 
keeps in contact with him by mail. Beside the one range 
owned by the Association in Washington, where instruction 
is given to members and non-members alike for a nominal 
fee which does not cover cost, the ranges in other parts of 
the country are usually owned either by the municipality 
or local club, installed through the general educational pro¬ 
gram of the Association. The instruction, while qualifying 
the marksman for hunting and for target shooting as a 
sport, is not designed for that purpose principally but to 
develop marksmanship as an exact science on a high plane 
of efficiency and thus keep down iilegal shooting and pre¬ 
vent accidents. 

(b) The conduct with the War Department under Section 
2 of the Act of May 2S, 1928 (45 Stat. 7S6), an act cognate 
to Section 113 of the National Defense Act of June 3, 1916, 
as amended, of “National Matches” for rifle and pistol 
practice open to the Army, Navy, Marine Corps, National 
Guard, or Organized Militia of the several States, Terri¬ 
tories and District of Columbia, the Reserve Officers’ Train¬ 
ing Corps, police officers, and the citizens’ military training 
camps, and civilians, together with a small arms firing 
school connected therewith, trophies and medals for which 
are furnished in the main by the Association, in accordance 
with the provisions of said section. These matches have 
been held annually for many years at United States or state 
ranges in various parts of the country. Each state sends 
thirteen civilians (in addition to its National Guard) se¬ 
lected by competition within the state, whose expenses are 
paid by Congress. Other citizens attend at their own ex¬ 
pense. The Association gets entrance fees in matches for 
which it furnishes trophies. The whole headquarters’ staff 
of the Association, normally twelve, are usually present, 
taking part in the direction of the matches. When the pro- 
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portionate amount of tlieir salaries for the time spent is 
taken into account there is some years no surplus for the 
treasury of the Association and other years a surplus rang¬ 
ing from $2,400.00 to $4,000.00, which is devoted to the gen¬ 
eral purposes of the Association and not to the personal 
profit of any individual. Instructors are normally fur¬ 
nished by the War Department. This year by reason of 
scarcity due to the national emergency the Association fur¬ 
nished them for compensation paid to them direct by the 
War Department. 

(c) The further cooperation with the War Department in 
the direction of training in marksmanship through the Na¬ 
tional Board for the Promotion of Rifle Practice created 
under the said Act of May 28,1928, of which the Executive 

Vice-President of the Association is ordinarily a 
6 member, one of the citizen members appointed to¬ 
gether with military and naval members by the Secre¬ 
tary of War. Moreover the privilege is granted under Sec¬ 
tion 1(d) of the Act of sale to members of the Association 
at cost to the Government of “arms, ammunition, targets, 
and other supplies and appliances necessary for target 
practice”. The program of the National Board is based 
almost entirely on the initiative of the Association, and has 
been since that Board was first organized under an earlier 
statute in 1902. The National Matches referred to above, 
which had been conducted entirely by the Association from 
1873, were from then on (first in 1903) conducted by the As¬ 
sociation with the Board until the said Act of 1916, and then 
continued with the Board under the latter act as indicated 
above. The intercollegiate championship matches organized 
by the Association with the cooperation of the National 
Board, the only college matches organized until the R. O. 
T. C. matches were set up by the Board independently. 

(d) The nation-wide 'work of giving instruction, chiefly in 
small arms, to police officers. This work begins in munici¬ 
palities where the per diem field men and referees men¬ 
tioned above function. This wmrk culminates in the Na¬ 
tional Police School at the National Matches referred to 
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above, a part of the activities there mentioned above. This 
work of the Association has over a period of years contrib¬ 
uted materially to raising police marksmanship from a low 
to a high level. The work is financed by the Association 
and at no charge to police officers, thus yielding no profit 
to the Association. 

(e) The furnishing of personal instruction to rifle and 
small-arms groups in schools, Y. M. C. A., Scout Masters’, 
citizens’ training camps, and other organizations not spe¬ 
cifically affiliated with the Association. Some sixty special 
schools are maintained for instruction for Scoutmasters and 
other adults. This is done by means of officers from head¬ 
quarters, per diem men and referees, paid by the Associa¬ 
tion and at a financial loss to it. This instruction is supple¬ 
mented by correspondence, including examinations and 
grading for school teachers and other boys’ and girls’ -work 
leaders. Over the last twelve years approximately 12,000 
have been distributed in instruction courses. These are dis¬ 
tributed in the main without charge: the returns from those 
for which a charge is made does not cover costs. 

(f) The maintenance of a monthly publication known as 
the “American Rifleman” circulated among the member¬ 
ship of the Association, devoted to articles on instruction in 
arms and marksmanship and to technical and general ar¬ 
ticles related to the activities of the Association and kin¬ 
dred subjects. The magazine is sent to members as a part 
of what is furnished for their dues. A few subscriptions 

are received from non-members but the amount is 
7 negligible. Returns from advertisements fall far 

short of the cost of publication and distribution, and 
the deficit has to be met from the general funds of the As¬ 
sociation. 

(g) Distributing to educational, scientific and philan¬ 
thropic activities of the Association, including school teach¬ 
ers, Y. M. C. A. secretaries and groups, boy scout troops, 
and summer camps, instruction manuals which over the last 
twelve years total 750,000 copies. The large majority of 
these are distributed gratis. Returns from the smaller per- 
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centage for which a charge is made go into the general funds 
of the Association. The net result is a deficit. 

(h) Preparing manuals and other instructive material for 
the National Safety Council, the American Red Cross, state 
game commissions. Boy Scouts, Veterans of Foreign Wars, 
the World Almanac, The Encyclopedia Brittanica, and 
other similar organizations and publications, published 
generally under the name of the particular one of the 
groups mentioned, but frequently being reprints from the 
“American Rifleman” bearing the name of the Association. 
The material is furnished without charge. 

(i) Maintaining at the Association’s offices in Washing¬ 
ton a library on firearms and related subjects, as well as a 
valuable collection of arms, showing the development of the 
history of firearms. This material provides an important 
source of data for authors and investigators, all furnished 
by the Association without charge. 

(j) Maintaining a section of the staff of the Association 
devoting its entire time to investigations and test of fire¬ 
arms, ammunition and equipment, reporting the results 
through the columns of the “American Rifleman”. This in¬ 
formation is given to inquirers without charge. 

(k) Publishing numerous pamphlets on firearms and re¬ 
lated topics, some being reprints from the “American Rifle¬ 
man” and some printed independently thereof. These are 
generally issued gratis: the returns from those sold do not 
cover costs. Thus the net result is a deficit. 

9. Arms instruction as given in connection with the vari¬ 
ous activities detailed above produces in the student the 
most favorable results mentally, morally, and physically. 
The beginner is given certain manuals to read, then put on 
the ground and shown how to align his sight, then how to 
handle his weapon. Emphasis is placed in the instruction 
upon clear thinking, clean living, and a good physique, and 
generally upon self-discipline, as prerequisites of at¬ 
tainment in marksmanship. 

8 10. The relation of all the activities before men¬ 

tioned to the present national emergency may be 
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seen in tables attached hereto as Exhibit “D”, showing 
expenditures by plaintiff over a period of years for its gen¬ 
eral activities in instruction in arms and marksmanship 
in relation to expenditures for the same purpose by the 
War Department. It there appears that total expenditures 
for the organization of civilian rifle clubs, training and pro¬ 
motion of small arms practice have from 1935 to date con¬ 
sumed all the income of the Association except a small per¬ 
centage which was used for expenses not properly allocated 
to marksmanship and for savings. The figures show that 
from 1934 through 1940 the plaintiff has spent a larger sum 
for the purposes named than the War Department—the 
largest amount in 1940 (when the Association incurred a 
substantial deficit) when the War Department spent the 
most. In prior years in the comparison, from 1926 to 1933 
inclusive, the Association exceeded the War Department 
expenditure one year (1932) and made a favorable compari¬ 
son in the other vears. 

* 

11. No substantial part of the activities of petitioner 
consists of attempting to influence legislation by propa¬ 
ganda or otherwise. Petitioner has no set-up in its organi¬ 
zation for lobbying purposes, nor does it pay any salaries 
for the same. Its officers do appear occasionally before 
committees of Congress or of other legislatures to urge 
matters that have to do with petitioner’s broad scientific 
and patriotic purposes as indicated in its constitution and 

bv-laws and in the summarv of its activities as hereinbefore 
• •> 

set forth. Such appearances take, for example, the form of 
an officer appearing before the proper sub-committees of 
Congress at their regularly scheduled hearings on the War 
Department Appropriations’ Bill to request favorable con¬ 
sideration of those items having to do with the pro- 
9 motion of small arms’ practice in the related activi¬ 
ties of petitioner and the War Department herein¬ 
before described. Such appearances before legislative com¬ 
mittees may also take the form of officers urging certain 
types of firearms’ legislation or opposing certain others. 
Such appearances by officers involve a negligible part of 
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their time and do not interfere with the discharge of the 
ordinary functions of their regular offices for which their 
salaries are paid. Their salaries are not increased because 
of these appearances nor are any appreciable sums of 
money used as expenses in connection therewith. 

Wherefore Plaintiff Prays: 

1. That it have judgment for the aggregate sum of $11,- 
306.15 set forth in Exhibits “B” and “C”. 

2. That it have judgment likewise for the sum of $508.72 
paid for the quarter ending September 30,1941, and further 
sums it may pay prior to the final judgment in this case. 

3. That the Court enter a declaratory judgment holding 
plaintiff entitled to exemption from liability for contribu¬ 
tions in the future. 

4. For such other and further relief as to the Court may 
seem meet and proper. 

CHARLES V. IMLAY 
1416 F Street, N. W. 
Washington, D. C. 

Attorney for Plaintiff. 

District 3757. 

10 Filed Nov 4 1941 Charles E. Stewart, Clerk 

Exhibit “A” 

Analysis of Important Parts of Testimony at Hearing 
Before the Board January 17, 1938 

(From Opinion of G. Reber Littlehales, Counsel to Board) 

The Association was incorporated in 1871 under the laws 
of the State of New York as a non-stock corporation to be 
known as the “National Rifle Association”. In 1877 the 
corporate name was changed to its present form, “National 
Rifle Association of America”, but no other changes were 
made in the original charter. The purposes of the organi¬ 
zation, as set forth in its charter and by-laws, are stated to 
be as follows: 
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“II—Object (Certificate of Incorporation, as amended) 
The object for which said association is formed, is the im¬ 
provement of its members in marksmanship, and to pro¬ 
mote the introduction of the system of aiming drill and rifle 
practice as part of the military drill of the National Guard 
of this and other states, and for these purposes to provide 
a suitable range or ranges in the vicinity of the City of New 
York.” 

“Article I—Objects (By-Laws, as last amended to Janu¬ 
ary 30, 1931). In accordance with and in addition to the 
purposes and objects of the Association as set forth in the 
original and amended charter, the objects of this Associa¬ 
tion shall be to educate the youth of the nation in marks¬ 
manship, to encourage marksmanship throughout the 
United States, particularly among civilians, both as a sport 
and for the purposes of qualifying as finished marksmen 
those individuals who may be called upon to serve in time 
of war; to encourage competition in marksmanship between 
teams and individuals in all parts of the United States; 
to encourage legislation for the establishment and mainte¬ 
nance of suitable ranges; to secure the issuance of arms and 
ammunition to those practicing on such ranges; and to cre¬ 
ate a public sentiment for the encouragement of rifle prac¬ 
tice both as a sport and as a necessary means of national de¬ 
fense.” 

In accord with the above, its operations include the for¬ 
mation and direction of activities of Rifle Clubs and the 
holding of small arms matches throughout the country with 
a view to interesting citizens and educating them in the use 
of small arms. Instruction Manuals, booklets and a maga¬ 
zine are prepared and distributed to members to further 
the Association’s purposes. In or about the year 1912 its 
headquarters were moved from New” York to Washington, 
D. C. All its activities are not directed from this city. 
Funds for operation are derived solely from the following 
sources: 
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(a) Some 40,000 annual members paying dues of $3.00 
per year. 

(b) Some 8,000 life members making single payments of 
$25,000 each. 

11 (c) Some 2,200 affiliated clubs with a total mem¬ 

bership of 200,000 each club paying $5.00 or $10.00 
per year. 

(d) Income from invested funds and deposits amounting 
to approximately $119,959.65 as of June 30, 1936. 

The organization has at this time some forty salaried em¬ 
ployees and a payroll of approximately $5000.00 per month. 
Only two officers are paid regular annual compensation; 
$10,000 to the Executive Vice-President and $7,500.00 to 
the Secretary-Treasurer, the balance of salaries going to 
clerks and other employees. None of its net receipts or 
earnings are or may be distributed to any individual. There 
are no shareholders. All excess receipts over and above 
current expenditures are invested as reserves. As regards 
expenditures for its activities the following is quoted from 
a communication of January 20, 1938, from Charles V. Im- 
lay, its Counsel: “The cost of medal awards and insignia 
for the eleven months’ period ending November 30, 1937, 
totalled $10,871.60, and expense for printing and distribu¬ 
tion of Instruction Manuals, booklets, magazines totalled 
$76,000.01. Traveling expenses covering representatives’ 
visiting local clubs and assisting in the arrangement and 
' holding of local tournaments amounted to $8421.41, making 
a total of $95,293.00 direct expenditures for educational ac¬ 
tivities.” The organization has not definite active legisla¬ 
tive program, but it does from time to time have represen¬ 
tatives appear and testify before Committees of Congress 
in regard to National Defense matters. Its activities are 
not sponsored or subsidized by any manufacturers of arms 
and ammunitions. As a corporation deemed to be organ¬ 
ized and operated exclusively for educational and other 
qualifying purposes, it has been granted exemption from 
payment of federal income taxes under Section 231 (6) of 
the Revenue Act of 1926; the payment of capital stock taxes 
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under Section 701(c)(1) of the Kevenue Act of 1934; and 
from the payment of federal social security taxes under Sec¬ 
tions 811(b)(8) and 970(c)(7) of Titles VIII and IX of the 
Social Security Act. 

12 Filed Nov 4 1941 Charles E. Stewart, Clerk 

Exhibit “B” 

Form DUCB-llc District Unemployment Compensation 
Board, 470 Indiana Avenue, N.W., Washington, D. C. Tel¬ 
ephone: District 7612. Form approved by Comptroller 
General, U. S., August 16, 1940. 

Application for Refund 

(Do not use this form for adjustments applicable for 
period January through June 1940. Form DUCB-22 is to 
be used for such adjustments) 

Date October 26, 1940 

The undersigned hereby makes application for refund of 
$3042.71 on erroneous contributions paid to the District 
Unemployment Compensation Board based on the follow¬ 
ing statement (s) of facts: (Indicate below the years and 
months contributions were paid on w’hich refund is claimed. 
Arrange figures in chronological order.) 
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Year and month 
contributions 
were paid on 
which refund 
is claimed 


Contributions 
paid during 
same period 


Wages reported Explain on the 
during same line opposite to 

period the stated item 

below, the ele¬ 
ments of adjust¬ 
ments, if any 


JUNE 

70.03 

7,003.33 

JULY 

69.67 

6,967.27 

AUG 

68.73 

6,873.34 

SEP 

68.56 

6,855.83 

OCT . 

74.67 

7,466.67 

NOV 

70.80 

7,080.59 

DEC 

71.02 

7,101.83 

JAN 

74.65 

7,464.58 

FEB 

149.55 

7,477.34 

MAR 

151.58 

7,578.84 

APR 

149,87 

7,493.34 

MAY 

150.11 

7,505.32 

JUNE 

147.32 

7,365.84 

JULY 

150.17 

7,508.34 

AUG 

149.37 

7,468.34 

SEPT 

150.67 

7,533.32 

OCT 

144.07 

7,203.32 

NOV 

145.33 

7,266.32 

DEC 

148.12 

7,405.83 

JAN 

147.02 

7,350.84 

FEB 

224.69 

7,489.59 

MAR 

233.45 

7,781.68 

APR 

233.26 

7,775.43 


Totals $3,042.71 Adjustments $ Amt. of Refund $3042.71 

Owner’s Name National Riflle Association Trade Name 
Address 1G00 Rhode Island Avenue, N. W. Telephone Di. 3412. 


The undersigned hereby certifies that the information 
contained hereon is true and correct and that refund here¬ 
with applied for has not been received by way of refund, 
credit or otherwise. 

C. B. LISTER 
S ecretary-Treasurer 

HELEN A. LOSANO 
Notary Public , D. C. 


Subscribed and sworn to before me this 6 day of Novem¬ 


ber, 1940. 


(Do not use this space) 
Recommendation of Legal Department 


Attorney 

Approved for payment: D. C. Auditor Paid by Check 
No. 
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Exhibit “C” 

i 

Form DUCB-llc District Unemployment Compensation 
Board, 470 Indiana Avenue, N.W., Washington, D. C. Tel¬ 
ephone: District 7612. Form approved by Comptroller 
General, U. S., August 16, 1940. 

Amended Application for Refund 

(Do not use this form for adjustments applicable for 
period January through June 1940. Form DUCB-22 is 
to be used for such adjustments) 

Date September 2, 1941 

The undersigned hereby makes application for refund of 
$11306.15 on erroneous contributions paid to the District 
Unemployment Compensation Board based on the follow¬ 
ing statement(s) of facts: (Indicate below the years and 
months contributions were paid on which refund is 
claimed. Arrange figures in chronological order.) 

Year and month Contributions Wages reported Explain on the line oppo- 

contributions paid during during same site to the stated item be- 

were paid on same period period low, the elements of ad- 

which refund is justments, if any 

claimed. 


The claim for refund is 
based on the reasons set 
forth in memoranda sub- 
SEE ATTACHED LIST mitted heretofore to the 

Board and stated in a 
letter to the Board of 
July 25, 1941 

Totals $11,306.15 Adjustments $. Amt. of Refund $11,306.15 

Owner’s Name National Rifle Association Trade Name 
Address 1600 Rhode Island Avenue, N. W. Telephone Di. 3412 

The undersigned hereby certifies that the information 
contained hereon is true and correct and that the refund 
herewith applied for has not been received by way of re¬ 
fund, credit or otherwise. 


C. B. LISTER 
Secretary-Treasurer 
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Subscribed and sworn to before me this 2nd day of Sep¬ 
tember, 1941. 

LOUIS Q. BRADLEY 
Notary Public , D. C. 

My commission expires May 14, 1946 

(Do not use this space) 

Recommendation of Legal Department 


Attorney 

Approved for payment: D. C. Auditor Paid by Check 
No. 
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Year and 

month contributions 
were paid on which 
refund is claimed. 


Contributions paid 
during same period. 


Wages 
reported dur¬ 
ing same period. 


Original application 
for refund dated Oct. 

26,1940, on contribu¬ 
tions paid from June 
1936 through April 
1938, inclusive, aggregating 

1938 May 
June 
July 
Aug. 

Sept. 

Oct. 

Nov. 

Dec. 

1939 Jan. 

Feb. 

Mch. 

Apl. 

May 

June 

July 

Aug. 

Sept. 

Oct. 

Nov. 

Dec. 

1940 Jan. 

Feb. 

Mch. 

Apl. 

May 

June 

Sept.—Qtly. 

Dec “ 

1941 Mch. “ 

June “ 


$3042.71 


226.63 

$7554. IS 

226.61 

7553.66 

229.05 

7635.16 

231.03 

7701.16 

232.92 

7764.16 

236.09 

7869.66 

236.96 

7898.66 

239.41 

7980.17 

246.43 

8214.18 

256.13 

8537.68 

255.32 

8510.68 

254.08 

8469.29 

252.39 

8413.15 

252.67 

8422.41 

252.06 

8402.16 

254.12 

8470.66 

255.89 

8529.66 

250.56 

8351.99 

236.28 

7875.90 

252.57 

8419.16 

22S.14 

8449.76 

226.44 

8386.68 

209.47 

7758.14 

172.26 

6380.00 

167.55 

6205.66 

173.97 

6443.50 

532.12 

1970S.27 

399.51 

14796.77 

708.45 

26238.S0 

568.33 

21049.10 


Total $11306.15 
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15 Exhibit “D” 

TABLES SHOWING EXPENDITURES BY N.R.A. FOR ORGANIZATION 
OF CIVILIAN RIFLE CLUBS AND TRAINING AND PROMOTION 
OF SMALL ARMS PRACTICE IN RELATION TO ITS GROSS IN¬ 
COME AND TOTAL EXPENDITURES AND EXPENDITURES BY 
WAR DEPARTMENT FOR SAME PURPOSES. 



Gross 

Total 

Expenditures 

Expenditures 


Income of 

Expenditures 

for above pur- 

for same by War 

Year 

N.R.A. 

of N.R.A. 

poses by N.R.A. 

Department 

1940 

$273821.75 

$2S2954.11 

$246604.14 

$232710.00 

1939 

278102.86 

269236.75 

230937.13 

145656.00 

1938 

285116.54 

267930.94 

232695.95 

145726.00 

1937 

282978.40 

264767.12 

225852.63 

145726.00 

1936 

274228.81 

256941.39 

227942.12 

145726.00 

1935 

250854.79 

232016.99 

206283.07 

191054.00 

1934 

201866.10 

191248.11 

162436.36 

14517S.00 

1933 

177186.37 

167594.16 

143640.39 

159465.00 

1932 

173711.10 

167167.55 

143756.82 

139150.00 

1931 

218579.63 

188915.54 

178883.76 

232770.00 

1930 

188495.49 

159299.77 

152090.84 

210750.00 

1929 

179336.73 

156979.75 

151471.15 

169500.00 

192S 

157334.68 

154611.05 

145993.52 

214375.00 

1927 

137768.35 

140466.21 

133398.78 

359840.00 

1926 

95333.38 

99233.72 

92618.65 

56700.00 

1925 

93399.30 

84091.11 

66990.34 



NOTE: The War Department figures cover expenditures for promotion of 
civilian rifle practice including Quartermaster supplies and services, ord¬ 
nance equipment, and trophies and medals, and expenses of the National 
Board for Promotion of Rifle Practice. These figures from 1926-1934 inclu¬ 
sive represent special appropriations for those purposes: from 1933-1940 
inclusive the figures are a fair estimate of amounts chargeable to those 
purposes out of lump sum appropriations. 
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In the District Court of the United States 
For the District of Columbia 

Civil Action No. 13533. 

National Rifle Association of America, a corporation, 
1600 Rhode Island Ave., N. W., Washington, D. C., 
Plaintiff 

v. 


District of Columbia Unemployment Compensation Board, 
451 Pennsylvania Avenue, N. W., Washington, D. C., 
Defendant 
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Amendment to Complaint 

The plaintiff, National Rifle Association of America, a 
corporation, pursuant to Rule 15(a) of the Federal Rules 
of Civil Procedure, amends its Complaint filed herein No¬ 
vember 4, 1941, as follows: 

1. In lieu of the existing caption, substitute the following: 

Civil Action No. 13533. 

National Rifle Association of America, a corporation, 
1600 Rhode Island Ave., N. \V., Washington, D. C., 
Plaintiff 

v. 

John Russell Young, Chairman , Charles W. Iyutz, Guy 
Mason, Daniel J. Callahan, John Locher, All as 
members of District of Columbia Unemployment Com¬ 
pensation Board, 451 Pennsylvania Avenue, N. W. 
Washington, D. C., Defendants 

2. Substitute for the existing Paragraph 2 the following 
new Paragraph 2. 

“The defendants John Russell Young, Charles W. Kutz, 
Guy Mason, Daniel J. Callahan, and John Locher, consti¬ 
tuting the District of Columbia Unemployment Com- 
17 pensation Board created under the District of Co¬ 
lumbia Unemployment Compensation Act of 1935 as 
amended, are sued in such capacity.” 

3. In Paragraph 3 at the top of page 2 of the Complaint 
substitute for the words and figures “May 5, 1935”, the 
words and figures “May 5,1938”. 

CHARLES V. IMLAY 
1416 F Street, N. W. 
Washington, D. C. 

Attorney for Plaintiff. 

I hereby certify that I served a copy of the aforegoing 
Amendment to Complaint by mailing the same, postage pre¬ 
paid, to Charles H. Burton, Esq., D. C. Unemployment Com- 
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pensation Board, 451 Pennsylvania Ave., N. W., Washing¬ 
ton D. C. on November 7 1941. 

CHARLES V. IMLAY 
1416 F Street, N. W. 
Washington, D. C. 

Attorney for Plaintiff. 

18 Endorsed: Filed Dec 4 1941 Charles E. Stewart, 
Clerk 

In the District Court of the United States 
For the District of Columbia 

Civil Action No. 13533. 

National Rifle Association of America, a corporation, 
1600 Rhode Island Ave., N. W., Washington, D. C., 
Plaintiff 

v. 

John Russell Young, Chairman, Chari.es W. Kutz, Guy 
Mason, Daniel J. Callahan, John Locher, Members of 
District Unemployment Compensation Board, 451 
Pennsylvania Avenue, N. W. Washington, D. C., 
Defendants 

Motion to Dismiss 

The defendants move the Court as follows: 

To dismiss this action because the complaint fails to state 
a claim against the defendants upon which relief can be 
granted. 

RICHMOND B. KEECH 
VERNON E. WEST 
CHARLES H. BURTON 
BOYNTON P. LIVINGSTON 
Attorneys for the defendants 
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Memoranda 

December 4—1941. 

Memorandum of Points and Authority in Support of 
Motion to Dismiss—filed. 


January 23—1942. 

Memorandum of Points and Authorities in Opposition to 
Motion of Defendants to Dismiss Complaint—filed. 

19 Endorsed: Filed Feb 10 1942 Charles E. Stewart, 
Clerk 

Civil Action No. 13533. 

Nat’l. Rifle Assn. 


vs. 

Youko et al. 

I am satisfied that the plaintiff is not organized for edu¬ 
cational purposes within the meaning of the District of Co¬ 
lumbia Unemployment Act, nor does it fulfill any educa¬ 
tional purpose. It was incorporated under an act entitled, 
“An Act for the Incorporation of Societies and Clubs for 
certain Social and Recreational Purposes.” Nor do I 
think that it was organized for any charitable purposes, as 
the word charitable is used in the Unemployment Act. 

In my opinion the reasoning of the Court of Appeals in 
Hazen vs. Nat’l. Rifle Assn., 69 App. D. C. is determinative 
of the questions raised in this case, and the motion to dis¬ 
miss the complaint should be sustained. 

BAILEY, 

J. 
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20 Endorsed: Filed Feb 12 1942 Charles E. Stewart, 
Clerk 

In the District Court of the United States 
For the District of Columbia 

Civil Action No. 13533. 

National Rifle Association of America, a corporation, 
1600 Rhode Island Ave., N. W., Washington, D. C., 
Plaintiff 

v. 

John Russell Young, et al., 451 Pennsylvania Avenue, 
N. W., Washington, D. C., Defendants. 

Order 

Upon consideration of the Complaint for Refund of Con¬ 
tributions Paid and for Declaratory Judgment, filed herein, 
and the Motion to Dismiss filed by the defendants; and after 
argument in open Court, and after consideration of the 
Memoranda of Points and Authorities submitted by counsel 
for the respective parties, it is by the Court this 12th day of 
February, 1942, 

Adjudged: 

That the motion to dismiss the complaint be and the same 
is hereby sustained. 

JENNINGS BAILEY, 

Justice 

No objection as to form: 

CHARLES V. IMLAY, 

Attorney for Plaintiff. 
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21 Filed Feb 27 1942 Charles E. Stewart, Clerk. 

In the District Court of the United States 
for the District of Columbia 

Civil No. 13533 

National Rifle Association of America, a corporation, 

Plaintiff. 

v. 

John Russell Young, et al.. Defendants. 

Notice of Appeal 

Notice is hereby given this 27th day of February, 1942, 
that National Rifle Association of America, a corporation 
hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court 
entered on the 12th day of February, 1942 in favor of John 
Russell Young, Charles W. Kutz, Guy Mason, Daniel J. 
Callahan, John Locher against said National Rifle Associa¬ 
tion of America, a corporation. 

CHARLES V. IMLAY, 

Attorney for Plaintiff. 


Memoranda 

Februarv 27—1942 
* 

Five (5) copies of notice of appeal mailed by clerk. Cost 
Bond on Appeal ($250.00) filed. 
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22 Filed Mar 9 1942 Charles E. Stewart, Clerk 

In the District Court of the United States for the District 

of Columbia 

Civil Action No. 13533. 

National Rifle Association of America, a Corporation, 

Plaintiff 


v. 

John Russell Young, etc., et als., etc., Defendants 

Statement of Points on Appeal 

The plaintiff upon this appeal intends to rely upon the 
following points: 

1. The Court erred in passing the order of February 
12,1942, sustaining defendants’ motion to dismiss the com¬ 
plaint. 

2. The Court erred in holding, as it did in its memoran¬ 
dum opinion filed February 10, 1942, that plaintiff is not 
organized for “educational” or for “charitable” pur¬ 
poses within the meaning of the District of Columbia Un¬ 
employment Act. 

3. The Court further erred in said memorandum opinion 
in holding that the reasoning of the Court of Appeals in 
Hazen v. National Rifle Association, 69 App. D. C. is deter¬ 
minative of the questions raised in this case. 

4. The Court erred in not holding that plaintiff is en¬ 
titled to exemption from contributions within the meaning 
of Section 1(b)(7) of the District of Columbia Unemploy¬ 
ment Act quoted in the complaint as a corporation organ- 
ganized and operated exclusively for “charitable”, “scien¬ 
tific”, or “educational” purposes, and in not holding for 
those reasons that plaintiff is entitled to judgment for the 
several sums of $11,306.15 and $508.72 mentioned in Prayers 
Nos. 1 and 2 of the complaint and for a declaratory judg¬ 
ment as prayed in Prayer No. 3. 


23 5. The Court erred in not holding that plaintiff is 

entitled in any event to judgment in the sum of $11,- 
306.15 for contributions paid by it to the Board as shown in 
Exhibits “B” and “C” to the complaint accruing to the 
order of the Board of June 17,1941, overruling its previous 
order of May 5, 1938, granting plaintiff exemption for the 
reason that the order last named is res adjudicata or an 
estoppel to the Board as to plaintiff’s liability for contri¬ 
butions until said order was overruled by the subsequent 
order of June 17, 1941. 

CHARLES V. IMLAY 
1416 F St. N. W. 
Washington, D. C. 

Attorney for Plaintiff 

I hereby certify that I served a copy of the aforegoing 
Statement of Points on Appeal by mailing the same, post¬ 
age prepaid, to Charles H. Burton, Esq., D. C., Unemploy¬ 
ment Compensation Board, 451 Pennsylvania Ave., N. W., 
Washington, D. C., on March 9, 1942. 

CHARLES V. IMLAY 
1416 F St. N. W. 
Washington, D. C. 

Attorney for Plaintiff 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


April Term, 1942 
No. 8224 


NATIONAL RIFLE ASSOCIATION OF AMERICA, 
A CORPORATION, 


v. 


Appellant, 


JOHN RUSSELL YOUNG, Chairman, CHARLES W. KUTZ, 
GUY MASON, GEORGE H. O’CONNOR, and JOHN 
LOCHER. Members of the District Unemployment Com¬ 
pensation Board, 


Appellees, 


Appeal from the District Court of the United States for the 

District of Columbia 


BRIEF ON BEHALF OF APPELLEES 


COUNTERSTATEMENT OF THE CASE 

The statement of case by the appellant is adequate with the 
exception of a few particulars. Article I of the appellant’s 

1 
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By-Laws, which sets out its objects, has been stated only in 
part. The appellees feel that a complete statement of these 
objects should be made so that the full meaning may be ascer¬ 
tained by the Court. This Article of the By-Laws provides 
as follows: 


“Article I—Objects (By-Laws, as last amended to 
January 30, 1931). In accordance with and in addi¬ 
tion to the purposes and objects of the Association as 
set forth in the original and amended charter, the 
objects of this Association shall be to educate the 
youth of the nation in marksmanship, to encourage 
marksmanship throughout the United States, parti¬ 
cularly among civilians, both as a sport and for the 
purposes of qualifying as finished marksmen those in¬ 
dividuals who may be called upon to serve in time of 
war; to encourage competition in marksmanship be¬ 
tween teams and individuals in all parts of the United 
States; to encourage legislation for the establishment 
and maintenance of suitable ranges; to secure the is¬ 
suance of arms and ammunition to those practicing 
on such ranges; and to create a public sentiment for 
the encouragement of rifle practice both as a sport and 
as a necessary means of national defense.” (Ap¬ 
pendix Page 12.) 

The appellant states as a fact that no substantial part of its 
activities is devoted to influencing legislation. The appellees 
contend that this is a conclusion of law which is not admitted 
by the motion to strike but which should be determined by the 
Court from the specific facts set out in the Complaint. The 
appellees further state that the assertion in the appellant’s 
brief that it is not set up for lobbying is contrary to specific 
allegations in the Complaint which are contained in the ap¬ 
pellant’s By-Laws and its allegations with respect to its legisla¬ 
tive activities. These specific allegations show that the appel¬ 
lant is set up for lobbying and override the general statement 
to the contrary. 
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STATUTES INVOLVED 

Section 3 of the District of Columbia Unemployment Com¬ 
pensation Act provides, in part, as follows: 

“Sec. 3. (a) Every employer who employs one or more in¬ 
dividuals in any employment shall for each month, beginning 
with the month of January, 1936, pay contributions equal to 
the following percentages of the total wages payable (regard¬ 
less of the time of payment) with respect to such employment 
by him during such month: 

(1) With respect to employment during the calendar year 

1936 the rate shall be 1 per centum; 

(2) With respect to employment during the calendar year 

1937 the rate shall be 2 per centum; 

(3) With respect to employment during the calendar years 
193S, 1939 the rate shall be 3 per centum;” 

(Act of August 2S, 1935, Public No. 3S6—74th Congress; 
c 794; 49 Stat. 947-94S; Title 46, Sec. 303, D. C. Code.) • 

“(b) Every employer who employs one or more individuals 
in any employment shall, beginning with the month of Janu¬ 
ary, 1940, pay 2.7 per centum of the total wages paid with 
respect to such employment.” 

(Act of July 2, 1940, Public No. 719—76th Congress; c 524, 
54 Stat. 731; Title 46, Sec. 303, D. C. Code.) 

Article VIII, Section 56 of The New York Membership 
Corporation Law which applies to the appellant corporation 
provides in part: 

'Paragraph 56. Jurisdiction of the. supreme court. In the 
case of a membership corporation dissolved pursuant to this 
article or by the expiration of its corporate existence, the 
supreme court, upon petition of the surviving directors or a 
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majority of them, or, in a proper case, upon the petition of a 
creditor or member, or upon the petition of the attorney 
general, and upon notice to such surviving directors as are not 
petitioners, and notice to such other interested persons as the 
court may specify, to be given personally or otherwise, as it 
may direct, may, from time to time, order and adjudge in 
respect to the following matter: * * * 

“5. The sale and disposition of any remaining property 
of the corporation and the distribution or division of such 
property or its proceeds among the members or persons entitled 
thereto. * * *” 

(Article VIII, Sec. 56, N. Y. Membership Corporation Law, 
McKinney’s Consolidated Laws of N. Y., Vol. 34.) 

The Rules and Regulations of the District Unemployment 
Compensation Board provide with respect to Paragraph 7 of 
Section 1 (b) as follows: 

“* * * Employers operating for the mutual benefit of a 
group of individuals cannot obtain exemption under this 
provisions of the Act.” 

(Rules and Regulations Relating to Employers under the 
District of Columbia Unemployment Compensation Act, Regu¬ 
lation IV, Section 7, subsection 3, promulgated July 16, 1940.) 

SUMMARY OF ARGUMENT 
I 

The appellant is not entitled to exemption from liability for 
returns and contributions under the District of Columbia Unem¬ 
ployment Compensation Act 

A. The appellant has the duty to overcome the presumption that 
statutes granting exemption for taxation are strictly construed. 
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This is especially true in the construction of Social Security legis¬ 
lation which is beneficent in character and intended to provide 
for the largest possible group of individuals. 

B. The appellant is not exempt by virtue of Paragraph 7 of 
Section 1 (b) of the District of Columbia Unemployment Com¬ 
pensation Act as an educational corporation. It has been held by 
this Court in the case of Hazen v. National Rifle Association of 
America, Inc. that the appellant is not operated for educational 
purposes within the meaning of a District of Columbia Personal 
Property Tax Law. The exemption provision of the District of 
Columbia Unemployment Compensation Act is narrower in its 
scope than the personal property exemption provision which was 
construed in the Hazen case. 

C. The appellant is not entitled to exemption under Paragraph 
7 of Section 1 (b) of the District of Columbia Unemployment 
Compensation Act as a charitable corporation. The word “charit¬ 
able” is used in this section in its narrow meaning and is synonym¬ 
ous with the word “eleemosynary”. The charitable trust cases 
which the appellant relies upon to adopt a broader meaning for 
the word “charitable” are not in point 

D. The appellant is not entitled to exemption under Paragraph 
7 of Section 1 (b) of the District of Columbia Unemployment 
Compensation Act as a scientific corporation. The mere fact that 
as an incident to marksmanship some of the appellant’s members 
may be interested in the mechanism of small arms does not 
materially effect the essential character of the organization and 
render it scientific within the meaning of this statute. 

E. Even if the appellant can be considered to some extent either 
educational, charitable or scientific, it is not entitled to exemption 
under Paragraph 7 of Section 1 (b) as a corporation organized and 
operated exclusively for one or more of the exempt purposes 
because of its broad promotional, propaganda and legislative 
activities as shown by the Certificate of Incorporation, the By- 
Laws and the general allegations in the Complaint. 
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F. The fact that Certificate of Incorporation clearly states that 
the appellant is organized for the improvement of its members in 
marksmanship shows that the appellant is a corporation organized 
for the mutual benefit of its members. Appellant, under the 
New York law, may be dissolved and its net proceeds distributed 
to its members. Therefore is not entided to exemption under 
Paragraph 7 of Section 1 (b) of the District of Columbia Unem¬ 
ployment Compensation Act. 


II 

A. The doctrine of res ad judicata is not applicable to the ap¬ 
pellees’ action because the Board is merely an executive body 
having certain dudes which are clearly defined by statute. There 
is no authority whatsoever in the statute creating the District Un- 
cmloyment Compensation Board for the determination by the 
Board of general employer liability as a judicial function. 
Furthermore, none of the usual safeguards of due process were 
available to the appellant as a matter of right. 

B. The doctrine of estoppel is not applicable. The appellant 
was cognizant of the appellees’ lack of statutory authority to 
make binding judicial determinations as to contribution liability, 
therefore, the appellant cannot claim estoppel. In addition, the 
appellees were performing an essential governmental function 
and as such were not subject to the doctrine of estoppel. Further¬ 
more, the doctrine of estoppel is not applicable to this case be¬ 
cause the appellant has not shown in the Complaint where it has 
suffered any damage. 


Ill 

The appellees agree that the appellant is entided to a declaratory 
judgment as to future liability under the District of Columbia 
Unemployment Compensation Act. 
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ARGUMENT 

I 

The appellant is not entitled to exemption by virtue of Para¬ 
graph 7 of Section 1 (b) of the District of Columbia Unemploy¬ 
ment Compensation Act 

In order for the plaintiff to qualify under the above-quoted 
exemption provision, it must meet three definite requirements: 

1. It must be organized exclusively for one or more of the 
exempt purposes, and 

2. It must be operated exclusively for one or more of the 
exempt purposes, and 

3. No part of the net earnings may inure to the benefit of 
any private shareholder or individual. 

A. Paragraph 7 of Section 1 (b) of the District of Columbia 
Unemployment Compensation Act is strictly construed. 

Exemptions from taxation are not favored. Any person 
who seeks exemption has the burden of proof to bring him¬ 
self within the terms of the statute. Hale v. Iowa State Board 
of Assessments and Review, 302 U. S. 95; 82, L. Ed. 72 (1937). 
Phoenix Fire and Marins Insurance Company v. Tennessee, 
161 U. S. 174; 40 L. Ed. 660 (1895). 

This doctrine is especially true in connection with the con¬ 
struction of exemptions from unemployment compensation 
taxes. The case of Consumers’ Research, Inc. v. Evans, 

N. J. Law—; 24 A (2d) 390 (February 13, 1942), involving 
construction of the New Jersey Unemployment Compensation 
Act, confirms this rule. There the Court said: 

“The expressed legislative purpose of the unem¬ 
ployment compensation law is beneficent. It de¬ 
clares the public policy to be the economic security 
of the unemployed worker and sets up methods to 
accomplish that desired end. There should be a liber- 
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ality of construction for the purpose of carrying out 
the legislative intent. Exemption should only be al¬ 
lowed where the right to it is clear and unequivocal 
(Italics added.) 

The case of California Employment Commission v. Black- 
Foxe Military Institute, 42 Cal. App. (2d) S6S, 110 P. (2d) 
729 (1941), illustrates this doctrine. There the Court, with 
reference to the construction of the California Unemployment 
Compensation Law, said: 


“* * * It sets up a scheme for ameliorating the 
hardships of unemployment, and undertakes, * * # to 
pay unemployment benefits to those who, without 
fault of their own, are out of work, * * * In view of the 
purpose of these provisions they should not be 
whittled down by narrow construction, nor should 
exceptions not clearly justified by their language be 
engrafted upon them by judicial interpretation.” 
(Italics added.) 

Other cases involving construction of exemption from the 
provisions of unemployment compensation laws where the 
same rule has been enunciated are: Young v. Bureau of Un¬ 
employment Compensation, 63 Ga. App. 130, 10 S. E. (2d) 
412, 415 (1940); Maine Unemployment Compensation Com¬ 
mission v. Andro Scoggin, Jr., Inc., el al, 137 Me. 154, 16 A. 
(2d) 252, 255 (1940); and Mohawk Mills Association, Inc. v. 
Miller, 22 N. Y. S. (2d) 993 (1940). 

B. The appellant is not a corporation organized and operated 
exclusively for educational purposes under Paragraph 7 of Section 
1 (b) of the District of Columbia Unemployment Compensation 
Act. 

The objects for which the appellant was organized as set out 
in its Certificate of Incorporation include: 
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1. Improvement of individual members in marksmanship. 

2. Promotion of introduction of armed drill and rifle practice. 

3. Providing a suitable range or suitable ranges in the vici¬ 
nity of New York City. 

The objects of the appellant as set out in its By-Laws in¬ 
clude, among other things: 

1. Encouragement of marksmanship throughout the United 
States but particularly among civilians, both as a sport and for 
the purpose of qualifying as finished marksmen, individuals 
to serve in time of war. 

2. Encouragement of competition in marksmanship between 
teams and individuals in all parts of the United States. 

3. Encouragement of legislation for the establishment and 
maintenance of suitable ranges. 

4. Securing the issuance of arms and ammunition to those 
practicing on such ranges. 

o. Creating a public sentiment for the encouragement of 
rifle practice both as a sport and as a means of national de¬ 
fense. 

The appellant argues that its educational activities may 
“override the Charter.” It contends that the Charter and the 
Enabling Act as the sole tests were condemned in the case of 
Roache’s Beach, Inc. v. Commissioner of Internal Revenue, 96 
Fed. (2d) 776. This argument is contrary to the general prin¬ 
ciple of law that in determining the purposes for which a 
corporation was organized the Enabling Act, the Articles of 
Incorporation and the By-Laws alone must be considered. 

In a leading case in New York (the state in which the ap¬ 
pellant was incorporated) on this subject, Matter of DePeyster, 
210 N. Y. 216, the Court laid down the rule as follows: 

“* * * In order to determine the status of a corpora¬ 
tion and to ascertain the purposes for which it was 
organized recourse must be had to the act by which it 
was incorporated or to its charter and the statute 
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under the authority of which it was formed.” (Italics 
added.) 

Another New York case, Mohawk Mills Association, Inc. v. 
Miller, 260 App. Div. 433, 22 N. Y. S. (2d) 993, involving 
specifically the construction of the exemption provision of the 
New York Unemployment Compensation Law, the Court 
denied exemption to a corporation because it was not organized 
exclusively for educational and charitable purposes. The 
Court in denying exemption said: 

“It has been held again and again that the right of 
a corporation must be determined from the articles 
of incorportation alone and that if any of its -powers 
are not charitable, the corporation is not entitled to be 
classified as a charity.” (Italics added.) 

To the same effect is the decision of this Court in the case of 
Stanford University Book Store v. Helvering, 65 App. D. C. 
364, S3 Fed. (2d) 710. 

See also Helvering v. Coleman-Gilbert, 296, U. S. 369, 374; 
SO L. Ed. 27S; Northwestern Municipal Association v. United 
States, 99 F. (2d) 460, Murphy v. Concordia Publishing House, 
34S Mo. 753, 155 S. W. (2d) 122. 

Most of the cases cited by the appellant to support its con¬ 
tention that the activities may override the enabling act or the 
charter involve the question of whether certain property is 
used for an exempt purpose and not whether a Corporation is 
organized and operated exclusively for an exempt purpose. 
The other cases cited, Roache’s Beach, Inc. v. Commissioner of 
Internal Revenue, 96 Fed. (2d) 776, and Appeal of Unity 
School of Christianity, 4 B. T. A. 61, involve income tax exemp¬ 
tion questions. In these cases the court’s primary interest was 
the destination of the organizations’ incomes. In the instant 
case the tax is on “employment” not “income”. Thus, the 
question of exemption under the District of Columbia Unem- 
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ployment Compensation Act turns on an entirely different 
ground and upon entirely different considerations. Smith v. 
Reynolds, 43 F. Supp. 510. Furthermore, in a later federal 
case. Bear Gulch Water Company v. Commissioner of Internal 
Revenue, 116 Fed. (2d) 975 (cert, denied 314 U. S. 651 86 Fed. 
80), the doctrine announced in the Roache’s Beach case was in 
effect repudiated. There the court denied exemption from 
an income tax to a water supply company even though it was 
shown that all of the stock of the company was owned by the 
regents of the University of California. It is also interesting 
to note that the Chief Counsel, Bureau of Internal Revenue, 
has ruled that his office will no longer follow the Roache’s 
Beach case. (G. C. M. 23063, 1942-6-10983, Internal Revenue 
Bulletin No. 6, February 9, 1942.) 

The Enabling Act under which the appellant was incor¬ 
porated was entitled “An Act for the Incorporation of Societies 
and Clubs for Certain Social and recreational purposes.” Cer¬ 
tainly, a corporation organized under this Act would not ap¬ 
pear to be educational. In the case of Hazen v. National Rifle 
Association of America, Inc., 69 App. D. C. 339, 101 Fed. (2d) 
432, this Court, in calling attention to this Enabling Act 
called it “purpose revealing.” Furthermore, from an examina¬ 
tion of the appellant’s Certificate of Incorporation and By- 
Laws, it appears conclusively that the appellant cannot fulfil 
requirement one of Paragraph 7 of Section 1 (b) of the District 
of Columbia Unemployment Compensation Act as a corpora¬ 
tion organized exclusively for educational purposes. 

Looking further into the operations and activities of the 
appellant, as shown in the Complaint, we find: 

1. That the appellant is supported in the main from the 
fees of its nation-wide membership; 

2. That the appellant’s members receive a monthly maga¬ 
zine called the “American Rifleman” as part of what is fur¬ 
nished for their dues; 
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3. That the officers of the corporation appear before com¬ 
mittees of Congress or of other legislatures to urge matters 
that have to do with the appellant’s scientific and patriotic 
purposes; 

4. Such appearances before legislative committees take the 
form, for example, of officers appearing before a sub-committee 
of Congress at their regularly scheduled hearing on the War 
Deparment Appropriations bill to request consideration of 
those items having to do with the promotion of small arms 
practices and the related activities of the appellant; and 

5. That such appearances before legislative committees may 
also take the form of officers urging certain types of fire arms 
legislation or opposing certain others. 

After setting forth the appellant’s objects and activities this 
Court, in the case of Hazen v. National Rifle Association of 
America, Inc., supra, said: 

“* * * giving to them all the most favorable possible 
interpretation under the authorities which define edu¬ 
cational use, it is clear, in our view, that at most the 
educational phase of appellee’s activities is incidental 
and collateral to the social, recreative, promotional 
and propaganda phases which constitutes its major 
reasons for existence. * * *” 

As a sequel to the case Hazen v. National Rifle Association 
of America, Ina., supra, the case of National Rifle Association 
of America, Inc. v. District of Columbia, Opinion No. 154 of 
the Board of Tax Appeals for the District of Columbia, involv¬ 
ing the appellant with respect to personalty and real estate 
taxes, is interesting. There, also, the appellant claimed to be 
an educational organization. After discussing the facts fully, 
the Board held with respect to the personal property tax on 
page 11: 

“Specifically the Court of Appeals held that under 
the assumed state of facts the petitioner herein could 
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not be said to be an educational institution, and 
therefore could not successfully claim exemption from 
taxation afforded to such institutions. The effect of 
the decision of the Court of Appeals is, that if the 
facts in this proceeding are substantially the same as 
alleged in the petition for mandamus in the decided 
case, this Board must hold that the tax was not er¬ 
roneously assessed and collected, and that the peti¬ 
tioner is not entitled to any refund. 

“This Board fails to perceive any substantial dif¬ 
ference between the purposes and activities of the 
petitioner as stated in the decision of the Court of 
Appeals and the activities of the petitioner as found 
by this Board. ,, 

The Board likewise found with respect to real estate the 
following: 


“* * * What has been said in the foregoing portion . 
of this opinion concerning the intangible tax applies 
with equal force here. The Board must hold that, 
under the decision of the Court of Appeals, the activi¬ 
ties of the petitioner do not render it an educational 
institution, and that its claim of exemption on the 

ground that it is such an institution must be denied. 

* * *>> 


The statute which was construed in the Hazen case by this 
Court is not as narrow in its scope as Paragraph 7 of Section 
1 (b) of the District of Columbia Unemployment Compensa¬ 
tion Act. The Hazen case involved construction of the Dis¬ 
trict of Columbia Personal Property Tax which afforded ex¬ 
emption to corporate property which was “used solely” for 
educational purposes. Under the statute in this case, the cor¬ 
poration must be “organized and operated exclusively” for 
educational purposes. 

The case of Slee v. Commissioner of Internal Revenue, 42 
Fed. (2d) 1S4, involved a league which attempted to create 
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public sentiment against uncontrolled procreation. In holding 
that the league was not educational within the meaning of 
Section 303 of the Internal Revenue Code, which Section is 
identical to the exemption provision in the instant case, the 
Court said: 


“* * * Of the purposes it defines ‘educational’ comes 
the closest, and when people organize to secure the 
more general acceptance of beliefs which they think 
beneficial to the community at large, it is common 
enough to say that the public must be ‘educated’ to 
their views. In a sense that is indeed true, but it 
would be a preversion to stretch the meaning of the 
statute to such cases; they are indistinguishable from 
societies to promote or defeat prohibition, to adhere 
to the League of Nations, to increase the Navy, or any 
other of the many causes in which ardent persons en¬ 
gage.” 


In the case of Leubuschcr v. Commissioner of Internal Rev¬ 
enue, 54 Fed. (2d) 99S, the Court was dealing with an organiza¬ 
tion which advocated the Henry George Doctrine. The or¬ 
ganization carried on a highly educational program to accom¬ 
plish its purposes. In holding that the organization was not 
educational, the Court said: 

“* * * To advocate means ‘to plead in favor of, to 
defend by argument before a tribunal or the public, to 
support, vindicate or recommend publicly.’ Webster’s 
International Dictionary. This does not express an 
educational purpose, although it may be educational 
in some degree to those who listen to or read the the¬ 
ories urged. It has for its purposes the dissemina¬ 
tion of controversial propaganda, which means a plan 
for the publication of a doctrine or system of prin¬ 
ciples.” 

The appellant contends that it has shown in the Complaint 
that it relieves the Government of a burden of public educa- 
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tion, which was one of the tests set up by this Court in the 
Hazen case in order for a corporation to qualify as educational. 
The mere fact that the appellant spends money for the same 
purposes as the War Department, does not of itself prove that 
the appellant relieves the Government of a burden of public 
education. Furthermore, the Court’s opinion in the Hazen 
case has anticipated that suggestion and brushed it aside with 
the following observation: 

“* * * In fact, if appellee (appellant here) should 
succeed to any large extent in teaching the youth of 
the nation to shoot, without at the same time in¬ 
culcating the discipline of military training, which 
is a fundamental part of the curriculum of colleges 
and academies maintained and approved by the gov¬ 
ernment to provide such training, it is much more 
probable that the result would be, instead, a tremend¬ 
ous increase in the governmental burden of crime 
control. * * *” (Italics added.) 

No valid distinction can be made between the instant case 
and either the Hazen case or the Board of Tax Appeals case. 

C. The appellant is not a corporation organized and operated 
exclusively for charitable purposes within the scope and intent of 
Paragraph 7 of Section 1 (b) of the District of Columbia Unem¬ 
ployment Compensation Act. 

The objects for which the appellant was organized cannot 
be said to be charitable. A charitable organization as defined 
by the Court in exemption statutes of this kind has a narrow 
meaning. This fact was recognized by the District Court of 
the United States for the District of Columbia in the case of 
International Reform Federation v. District Unemployment 
Compensation Board, (Appeal pending. Number 8064) where 
the Court said: 
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“It is clear from the statute that the word ‘charit¬ 
able’ is not used in its broad meaning but in the 
limited meaning of ‘eleemosynary’, from the fact that 
it is used as designating a class in addition to certain 
other classes of charities. * * *” 

The Court defined a charitable corporation in the case of 
In re: Rockefeller Estate, 165, N. Y. S. 154, 177 Appeals Divi¬ 
sion 7S6, as follows: 

“A charitable corporation is one that freely and 
voluntarily ministers to the physical needs of those 
pecuniarily unable to help themselves. The word 
charitable as used in a taxing statute has been held 
to be interchangeable or synonymous with eleemosy¬ 
nary” (Italics added.) 

In the case of Hamburger v. Cornell University, 166 N. Y. S. 
46, 99 Misc. Rep. 564, the Court said: 

“Eleemosynary is defined as relating or devoted to 
charity, alms, or alms giving, given in charity or alms, 
having the nature of alms and ‘eleemosynary’ and 
‘charitable’ are in the law, interchangeable.” 

As used in its narrow sense, charity has been defined in 
many cases. In the case of Scottish Rite Building Company 
v. Lancaster County, 106 Neb. 95, 1S2 N. W. 574, involving a 
statute requiring that property be used exclusively for charit¬ 
able purposes, the Court said at page 9S: 

“While it is true that the thought expressed in the 
word ‘charity’ is, in the language of the poet, the 
philosopher or the moralist, capable of many varieties 
and shades of meaning, * # * it would be unreason¬ 
able * * * to give so broad a signification to the words 
‘charitable purposes’ as that contended for by the ap- 
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pellant. They did not, in other words, intend to in¬ 
clude in these words the expression or inculcation of 
charitable sentiments, thereby giving a merely sub¬ 
jective meaning to the word 'charitable’. What they 
meant, common sense teaches us, was concrete, prac¬ 
tical, objective charity, manifested in things actually 
done for the relief of the unfortunate and the allevia¬ 
tion of suffering, or in some work of practical philan¬ 
thropy, as contrasted with the sentimental or ethical 
viewpoint.” 

Again, in the case of Beta Xi Chapter of Beta Theta Pi v. 
City of New Orleans, IS La. App. 130, 137 So. 204, the Court 
said: 


“Charity is a very broad term. In one sense a per¬ 
son does charity who speaks a kind word to another. 

One who assists the poor and the needy by the donat¬ 
ing of food and clothing is unquestionably doing 
charity. The problem which confronts us is not are 
such acts charitable, but are they such as were within 
the contemplation of the lawmakers when they used 
the word 'charitable undertaking’. In almost all 
cases in which there were under consideration exemp¬ 
tions claimed by organizations doing similar work, it 
has been held that in the contemplation of the law¬ 
makers the word ‘charity’ was intended to include 
only such works as tended to relieve the public au¬ 
thorities to some extent from the burden of taking 
care of and providing for the poor, the sick and the 
needy.” 

The cases cited by the appellant in its brief in an effort to 
sustain its claim that the words “charitable purposes”, as used 
in this statute, have a broad meaning, are not in point. Each 
of these cases involve a “trust”. It is well known that the 
Courts have been liberal in their effort to effect trusts if pos¬ 
sible. As shown before, exemptions from taxation are strictly 
construed and consequently these trust cases stand on an 
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entirely different footing. The distinction was recognized in 
the International Reform Federation case cited above. It was 
recognized and applied in the case of Industrial Commission v. 
Wisconsin Cemetery Association, 232 Wis. 527, 2S7 N. W. 750, 
where the Court stated as follows: 

“In this connection we note that there may be a 
distinction between cases involving gifts to cemetery 
associations in which a broader definition of ‘charit¬ 
able corporation’ or ‘charitable purposes’ has fre¬ 
quently been given, and those involving tax or other 
exemptions in which these terms are held to a nar¬ 
rower meaning. Hopkins v. Grimshaw, 165 U. S. 342, 

41 L. ed. 739.” 

Furthermore, the activities of the appellant do not meet the 
tests set forth in the foregoing decisions defining a charitable 
organization. By its activities the appellant does not contri¬ 
bute to the aid of the indigent and defective. It cannot be 
considered an alms giving organization. At most the appellant 
engages in merely subjective broad charitable work. It may 
be that the appellant’s activities are highly commendable but 
they cannot, by any stretch of the imagination, be classed as 
charitable endeavors within the meaning of the various deci¬ 
sions which have been discussed above. 

D. The appellant is not a corporation organized and operated 
exclusively for scientific purposes within the meaning of Para¬ 
graph 7 of Section 1 (b) of the District of Columbia Unemploy¬ 
ment Compensation Act. 

The appellant suggests that the case of District of Columbia 
v. Mt. Vernon Seminary, 69 App. D. C. 251, 100 Fed. (2d) 116, 
holds that the words “educational” and “scientific” are inter¬ 
changeable. This is true in instances where the statute in¬ 
volved allows exemptions for scientific organizations, but fails 
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to use the word “educational.” Such a situation existed in 
the Mt. Vernon Seminary case. In the instant case both the 
word “educational” and “scientific” were used, and, conse¬ 
quently, it may be inferred that the legislature intended the 
words “scientific” and “educational” to be used in their nar¬ 
row meaning and not as interchangeable words. 

Nothing in the Enabling Act, the Certificate of Incorpora¬ 
tion or the By-Laws of the appellant indicates or infers that 
the appellant was organized for scientific purposes. The mere 
fact that as an incident to marksmanship, the appellant’s 
members may be interested in the mechanism of small arms 
does not seem to materially effect its status. 

In so far as these incidental operations have any relation to 
the sciences they are disposed of by the case of Jockey Club v. 
Helvering , 7G Fed. (2d) 597, 59S. The organization in ques¬ 
tion breeded horses, maintained an experimental station and 
breeding bureau. The Court in denying the organization ex¬ 
emption as a scientific corporation stated at page 59S: 


“It would be hard to deny the name of science to 
their lore. But though additions to their stock of 
knowledge may come out of the activities of the club, 
it was certainly not ‘exclusively’ scientific; in the 
main it was organized to 'protect and enjoy the sport 
of horse racing, to keep out dishonorable practices, to 
establish the standards of gentlemen sportsmen. 
These purposes are laudable, but they are far afield 
from science.” (Italic added.) 

E. Even if the appellant may be considered to be organized 
and operated to some degree for cither educational, charitable or 
scientific purposes, it cannot be considered to be organized and 
operated exclusively for educational, charitable or scientific pur¬ 
poses within the scope and intent of Paragraph 7 of Section 1 (b) 
of the District of Columbia Unemployment Compensation Act 
because of its promotional, propaganda and legislative activities. 
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The appellees disagree with the appellant’s contention that 
the word “exclusively” means primarily. The appellees con¬ 
tend that the word “exclusively” should be given its normal 
and usual meaning—purely. In the case of Memphis Chamber 
of Commerce v. City of Memphis, 144 Tenn. 291, 232 S. W. 73, 
which involved a construction under a smilar statute, the 
Court said: 

“The words ‘purely’ and ‘exclusively’ are synony¬ 
mous, and require that the property be used wholly 
for the purposes mentioned.” 

The appellant’s objects to promote the introduction of the 
system of arming drill and rifle practices as part of the mili¬ 
tary drill in the National Guard for this and other states; to 
encourage competition in marksmanship between teams and 
individuals in all parts of the United States; to encourage legis¬ 
lation for the establishment and maintenance of suitable 
ranges; and to create a public sentiment for the encourage¬ 
ment of rifle practice both as a sport and as a necessary means 
of national defense, certainly are not exclusively educational, 
charitable or scientific. They partake of the promotion and 
propaganda which has been condemned in the Hazen case. 
In that case, speaking of these very same features of the 
appellant’s activities, the Court of Appeals said: 

“* * * They may be in some small measure educa¬ 
tional ; they may be purely for sport and recreation; 
they may involve promotion, propaganda * * *” 

In the case of Slee v. Commissioner of Internal Revenue, 
supra, the Court in speaking of this type of activity said: 

“* * # Political agitation as such is outside the 
statute, however innocent the aim, though it adds 
nothing to dub it ‘propaganda.’ a polemical word used 
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to decry the publicity of the other side. Controversies 
of that sort must be conducted without public sub¬ 
vention; the Treasury stands aside from them. * * *” 

The objects of the appellant as set forth in its By-Laws in¬ 
clude: A purpose, “To encourage legislation for the estab¬ 
lishment and maintenance of suitable ranges.” The complaint 
reveals: 

1. That the officers of the appellant corporation appear oc¬ 
casionally before committees of Congress or other legislatures 
to urge matters that have to do with the appellant’s broad 
scientific and patriotic purposes; 

2. That such appearances take, for example, the form of an 
officer appearing before a sub-committee of Congress at their 
regularly scheduled hearings on the War Department Appro¬ 
priations bill to request favorable consideration of those items 
having to do with the 'promotion of small arms practices and 
the related activities of the appellant; and 

3. That such appearances before such legislative committees 
may also take the form of officers urging certain types of fire 
arms legislation and opposing certain others. 

It will be observed that these appearances of the appellant’s 
officers in connection with legislation are not merely as wit¬ 
nesses giving technical information, but are apparently volun¬ 
tarily made by the officers of the appellant to urge, to promote, 
or to request certain legislation. Clearly, these activities are 
not incidental or collateral but consist of a definite defined pur¬ 
pose of the appellant as shown by its organization and opera¬ 
tions. 

In its Complaint, Paragraph 11, the appellant states that 
“No substantial part of the activities of petitioner consists of 
attempting to influence legislation by propaganda or other¬ 
wise.” (Appendix p. 10.) Obviously, this statement is a 
conclusion of law and is, therefore, not binding upon the ap¬ 
pellees in their Motion to Dismiss. If, however, this state- 
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ment were considered a statement of fact, the specific allega¬ 
tions in the Complaint to the contrary would override this very 
general statement. Hazen v. National Rifle Association of 
America, Inc., supra. Furthermore, the appellant’s ascertion 
that it is not set up for lobbying is contrary to the above 
specific allegations in the Complaint. -Since the general allega¬ 
tion of the appellant is contrary to other specific allegations in 
the Complaint the general allegation is not binding upon the 
appellees. Hazen v. National Rifle Association of America, 
Inc., supra. 

In the case of National Rifle Association of America, Inc. v. 
District of Columbia, supra, involving this appellant in con¬ 
nection with personal property and real estate taxes, the Board 
of Tax Appeals for the District of Columbia devoted five 
pages of its opinion to a discussion of the appellant’s legisla¬ 
tive activities. Certainly, these activities must have had a 
material bearing on the Board’s ultimate decision denying the 
appellant exempton as an educational organization. 

In the Hazen case, Justice Miller, in referring to the ap¬ 
pellant’s legislative activities, said: 

“No one of these objects and activities is necessarily 
or exclusively educational in character. The * * * 
lobbying activities * * * are definitely not educa¬ 
tional * # 

In the case of Slee v. Commissioner of Internal Revenue, 
supra, in discussing the league’s legislative activities, the Court 
said: 


“* * * So far, however, as its political activities 
were general, it seems to us, regardless of how much 
we might be in sympathy wfith them, that its purposes 
cannot be said to be ‘exclusively’ charitable, educa¬ 
tional or scientific, * # *” 
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In the case of Vanderbilt v. Commissioner of Internal Rev¬ 
enue, 93 Fed. (2d) 360, involving the National Women’s Party, 
the Court, in discussing the party’s legislative activities and 
denying it exemption as an exclusively charitable or educa¬ 
tional organization, made these pertinent observations on page 
362: 


“* * * The procuring of the enactment and repeal of 
laws through the drafting of bills, their advocacy, the 
furnishing of facts and information in their support, 
and the payment of the costs of carrying on such 
activities arc not educational but political. * * 

The appellant in its brief endeavors to distinguish between 
the present case and the case of Hazen v. National Rifle As¬ 
sociation of America, Inc., supra, on the grounds that in the 
Hazen case a full showing of the facts was not made. The 
opinion of the Court indicates clearly that such facts though 
not included in the appellant’s answer in the Hazen case were 
supplied to the Court on oral argument and were considered 
by the Court in arriving at its opinion. Therefore, it appears 
that the only fundamental difference between the two cases so 
far as the facts are concerned is that in this case the facts are 
supplied in the Complaint and are a part of the record itself. 

F. The appellant is not entitled to exemption under Para¬ 
graph 7 of Section 1 (b) of the District of Columbia Unemploy¬ 
ment Compensation Act because it is organized for the benefit of 
private shareholders and individuals. 

Paragraph 7 under which the appellant claims exemption 
requires that a corporation be organized so that none of its 
net earnings inure to the benefit of any private shareholder or 
individual. (Statutes involved, appellant’s brief page 7.) The 
Rules and Regulations of the District Unemployment Com¬ 
pensation Board provide that employers operating for the 




24 


mutual benefit of a group of individuals cannot obtain exemp¬ 
tion under this provision of the Act. (Statutes involved, ap¬ 
pellees’ brief page 4.) 

The appellant’s Certificate of Incorporation states as one of 
its objects “The improvement of its members in marksman¬ 
ship.” In a similar case, In re: Dunham’s Estate, 201 N. Y. S. 
S47, involving a fraternal corporation organized in part for 
the benefit of its members, the Court said: 

“* * * Clearly there is nothing in the law which 
exempts from taxation corporations established for 
the purpose of promoting the social tastes of its mem¬ 
bers, nor for corporations organized for the purpose of 
promoting the literary tastes of its members.” 

The appellant is a membership corporation which was in¬ 
corporated in 1871 under the laws of the State of New York 
under an Act entitled “An Act for the Incorporation of Socie¬ 
ties or Clubs for certain Social and Recreative Purposes.” 
(Now known as the Membership Corporation Law Appendix, 
Page 11.) 

An examination of the statutory provision relating to the 
dissolution of the membership corporations in the State of New 
York discloses that upon dissolution members may share in the 
assets after the payment of debts and necessary expenses. 
Section 56 of the New York Membership Corporation Law 
(See statutes involved, appellees’ brief Pages 4-5) provides that 
upon petition to the Supreme Court of the State of New York 
a corporation may be dissolved and an order may be obtained 
for the “sale and disposition of any remaining property of the 
corporation and the distribution or division of such property 
or its proceeds among the members of persons entitled thereto.” 

In the case of Consumers’ Research, Inc. v. Evans, supra, the 
Charter had a provision that in the event of the dissolution 
of the corporation the assets would be divided among the five 
corporate members. In denying exemption under the New 



25 


Jersey Unemployment Compensation Law, which is identical 
in language with the statute under consideration in this case, 
the Court said: 

“* * * In the event of dissolution of the corpora¬ 
tion the assets would be divided among the five mem¬ 
bers. It seems to us therefore that it cannot be said 
that the prosecutor comes within the exemption be¬ 
cause its net earnings do not and cannot ‘inure to the 
benefit of any private shareholders or individual.’ ” 

The case of Charter Oak Council Company, Inc. v. Town of 
New Hartford, 121 Conn. 466, 185 A. 575, involved a corpora¬ 
tion which attempted to obtain exemption of its property by 
an amendment of the certificate of organization. The amend¬ 
ment provided that upon dissolution surplus assets were to 
vest in an undefined and indefinite corporate entity. The 
Court concluded that the corporation was organized and op¬ 
erated exclusively for charitable purposes but stated that the 
corporation was not entitled to exemption unless the proposed 
amendment required that the surplus assets be conveyed to 
some organization having similar powers or to trustees with 
the definite provision that the assets be used only for charit¬ 
able or educational purposes. 

Since the appellant is organized for the mutual benefit of its 
members and upon dissolution the remaining assets, after pay¬ 
ment of debts, may be distributed to its members, it does not 
appear that the appellant, under any circumstances, can be en¬ 
titled to exemption under Paragraph 7 of Section 1 (b) of the 
District of Columbia Unemployment Compensation Act. 

II 

The appellees are not bound by the doctrine of res adjudicata 
or estoppel made to the date of the Board’s final action June 17, 
1941. 
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A. The Board’s action of May 5, 1938 was not res ad judicata 
until overruled on June 17,1941. 

The District Unemployment Compensation Board was 
created and exists only by virtue of statute. Public No. 386— 
74th Congress, 49 Stat. 946, c. 794; Title 46, Sections 301 
through 324, D. C. Code. The Board has only the authority 
which is vested in it by statute. National Tunnel & Miner 
Company v. Industrial Commission, 99 Utah 39, 102 P. (2d) 
50S (1940). An examination of the District of Columbia Un¬ 
employment Compensation Act discloses that the Board has no 
authority to hold formal hearings and to make binding judicial 
rulings on general employer liability. 

Section 14 (a), cited by the appellant in its brief, merely 
gives the Board ministerial authority to administer the pro¬ 
visions of the Act. Any additional authority to perform judi¬ 
cial functions must be specifically given to the defendants by 
Congress. It cannot be inferred. Section 16 (a), likewise 
cited by the appellant in its brief, provides for the appoint¬ 
ment of a director to act as secretary for the Board, to assist 
it in the performance of its ministerial duties. This Section 
designates the director as an executive officer. Bouvier’s Law 
Dictionary, Volume 1, page 1114, defines executive power as 
“the authority exercised by that department of government 
which is charged with the administration or the execution of 
the laws as designated from the legislative or judicial func¬ 
tion.” 

The Board is given authority in Section 12 to review deci¬ 
sions of an Appeals Tribunal only with respect to eligibility 
for benefits. Congress has gone into minute detail to provide 
for the procedure and conduct of such hearings to determine 
rights of individuals with respect to benefits. An ultimate ap¬ 
peal to the courts upon the record made before the Appeals 
Tribunal or the Board is provided for. 



Xo similar authority is established in the Act for the Board 
to hold any type of hearings or make any kind of decisions 
with respect to general employer liability. There is, for in¬ 
stance, no requirement as to hearings, notices, publication, 
issuance of subpoenas, taking oaths, taking testimony, provi¬ 
sions that decisions shall be binding, provisions stating when 
such decisions shall become effective or provisions for appeal 
of such decisions to the courts. Under such circumstances, 
where no provision whatsoever is made for the normal protec¬ 
tion afforded by due process, certainly this Court would not 
feel itself bound by an ex parte presentation of facts which 
was not taken under oath nor recorded, nor would this court 
be bound by the conclusions of law drawn thereon. Obviously, 
under these circumstances, a court would feel bound to go into 
the matter de novo. 

The mere fact that the appellees, “acting on advice of 
counsel,” passed a resolution on May 8, 193S and on June 17, 
1941, does not in any sense infer that the Board intended to 
make a binding judicial decision. It intended merely to con¬ 
cur in an advisory opinion of its counsel. Such informal action 
certainly cannot have the binding effect of a judicial decision. 

In support of its contention that the appellees have author¬ 
ity to make binding judicial decisions, the appellant has cited 
the fact that the appellees have promulgated rules and regula¬ 
tions. There is nothing strange nor unusual about this fact. 
The appellees have specific authority in their Act. Section 14 
(b), to promulgate rules and regulations. It is interesting to 
note at this point that certain requirements must be fulfilled 
by the appellees before the regulations, which they have pro¬ 
mulgated, become effective. The regulations must be published 
in a newspaper of general circulation and they do not become 
effective until five days after such publication. This is another 
instance strengthening the appellees’ contention that they are 
without authority to make binding judicial decisions because 
in this and in numerous other instances the specific authority 
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is given it in the Act to perform other than those duties which 
are ministerial. 

In the case of North American Cold Storage Co. v. Chicago, 
211 U. S. 306, 53 L. ed. 195, the public authorities seized the 
plaintiff’s meat as unfit for human consumption without afford¬ 
ing the plaintiff notice or hearing. The Court, in sustaining 
the plaintiff’s right to go into the question as to whether the 
meat was fit for human consumption said: 

“* * # The court held that the acts * * * did not 
give a hearing in express terms nor could the right to 
a hearing be implied from any language used in them, 

“* * * the parties proceeded against must have a 
hearing, not as a matter of favor, but as a matter of 
right, and the right to a hearing must be found in the 
acts; that if the decisions of these boards were final 
and conclusive, even after a hearing, the citizen would, 
in many cases, hold his property subject to the judg¬ 
ments of men holding ephemeral positions in muni¬ 
cipal bodies and the boards of health frequently 
uneducated, and generally unfitted to discharge grave 
judicial functions. * * (Italics added.) 

In Freeman on Judgments (5th Ed.) Vol. 2, Page 1333, it is 
stated: 


“* * * The doctrine of res judicata is applicable 
only to adjudications which are in their nature judg¬ 
ments, or, in other words, to the final determinations 

of some body exercising strictly judicial functions. 

* * 


In Corpus Juris —Judgments, Vol. 34, Page 759, it is stated: 
(Paragraph 1171 (4) Boards and Officers.) 

“* * * if such an officer or Board does not act judi¬ 
cially in the particular matter, but ministerially, 
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* * * it is no bar to further proceedings in relation 
to the same matter.” 

All of the cases cited by the appellant are distinguishable on 
the grounds that the Commissions or Boards had express statu¬ 
tory authority to make judicial or quasi-judicial decisions. 
The cases of Board of Commissioners of Huntington County v. 
Heaston, 144 Ind. 583, 41 N. E. 457, 43 X. E. G51, and Yazoo, 
etc. R. Company v. Adams, 81 Miss. 90 32 S. 937, which are 
cited by the appellant in its brief, clearly illustrate the ap¬ 
pellees’ contention. In both of these cases the Courts dif¬ 
ferentiate between the ministerial and judicial functions of the 
respective Boards as administrative bodies. 

B. The appellees are not estopped by their action of May 5, 
1938 so long as it was in effect. 

The District Unemployment Compensation Board does not 
have the authority to hold formal hearings and to make bind¬ 
ing judicial administrative rulings on general employer liabi¬ 
lity under the District of Columbia Unemployment Compen¬ 
sation Act. This proposition has been fully discussed and, we 
submit, sustained above. 

The appellant was cognizant of the District Unemployment 
Compensation Board’s lack of authority to make binding 
judicial administrative rulings on general employer liability 
under the District of Columbia Unemployment Compensation 
Act. Since the Board has only the authority vested in it by 
statute, the appellant must be held cognizant of the Board’s 
lack of authority because the statute is a matter of which they 
must take cognizance. 

The District Unemployment Compensation Board is set up 
to administer the provisions of the District of Columbia Un¬ 
employment Compensation Act by virtue of the police power 
of Congress, and, as such, is engaged in the exercise of an 
essentially governmental function. This fact is admitted by 
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the appellant. The District Unemployment Compensation 
Board, in administering the District of Columbia Unemploy¬ 
ment Compensation Act, is engaged in the collection of taxes 
which is essentially a governmental function. This fact is 
also admitted by the appellant. The District Unemployment 
Compensation Board has only the authority vested in it by 
statute. This fact is likewise admitted by the appellant. 

The Board being a governmental agency is not estopped in 
the performance of an essential governmental function by 
reason of acts done without authority. This principle is well 
established in the District of Columbia. The case of Berry v. 
District of Columbia, 32 App. D. C. 96, involved an action of 
Commissioners in which they stated in writing that they would 
waive certain provisions of the building regulations upon which 
the plaintiff had acted. The Court, in holding that the Com¬ 
missioners were not bound by this action, stated: 

“They are not judicial officers invested with the 
power to make interpretations of their regulations, 
upon the petition of parties, but ministerial officers 
invested with the power to make certain general 
regulations, and then to enforce them without favor. 
Their action, being without authority, the plaintiff 
assumed the risk of incurring expenses on the faith 
of it.” 

The case of Stanford University Book Store v. Helvering, 
supra, involved the question of whether the Stanford Univer¬ 
sity Book Store could be held responsible for a retroactive as¬ 
sessment of taxes for the years 191S through the year 1928. 
The Commissioner of Internal Revenue in 1930 reversed a pre¬ 
vious ruling of his predecessor which held that the book store 
was entitled to exemption as a corporation organized and op¬ 
erated for educational purposes. The book store contended, 
as here, that the Commissioner of Internal Revenue was 
estopped to reverse retroactively the action of his predecessor. 
In dismissing this contention this Court said: 
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“We may say without extended discussion that the 
contention that the Collector of Internal Revenue 
was estopped from reviewing the question by reason 
of the ruling of his predecessor * * * cannot be sus¬ 
tained.” 

In the case of Elliott v. District of Columbia, et al, 3 
McArthur 394, 10 D. C. 396, the Collector of Taxes, D. C. 
was asked to supply a prospective purchaser with a statement 
of the taxes due. By mistake the Collector omitted certain 
taxes which were in fact due. Later the District of Columbia 
attempted to sell the property for unpaid taxes and the pur¬ 
chaser denied liability on the basis of the Collector’s statement 
claiming that the District of Columbia was estopped. The 
Court in denying this contention stated: 

“The duties of the Collector are prescribed by 
statute * * * To make a search of the records in his 
office for unpaid taxes * * * is not one of his statutory 
duties * * *. The law is the only standard of the 
extent of his powers, and all inquiries in regard to 
taxes are required to take notice of the extent of his 
authority. His statements or his mistakes as to un¬ 
paid taxes can never therefore, operate, so far as the 
District is concerned, as an estoppel.” 

In the case of U. S. v. Globe Indemnity Company, 94 Fed. 
(2d) 576 (Cert, denied 304 U. S. 575, 82 L. ed. 542) the Col¬ 
lector of Internal Revenue had furnished a letter to a surety 
for a taxpayer certifying that no taxes were due for the tax¬ 
payer in question. Relying upon this statement, the surety 
released certain collateral. The Commissioner then sued the 
surety for taxes which were later found to be due. The Court 
held that the Collector had no duty or authority to furnish 
a tax search binding on the Commissioner and that estoppel 
did not lie. 

In Volume 31 of Corpus Juris Secundum, Paragraph 149, 
Pages 434-435, it is stated: 
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“Estoppel to collect taxes. Taxation being a gov¬ 
ernmental rather than a proprietory function, or¬ 
dinarily there can be no estoppel against the govern¬ 
ment or a governmental agency with reference to the 
enforcement of taxes. The government is not estop¬ 
ped by previous acts or conduct of its agents with 
reference to the determination of tax liability, and 
the mistakes or misinformation of its officers will not 
estop it from collecting taxes due. * * # Even if all 
of the other elements of an estoppel are present, 
there will be no estoppel against the government with 
reference to tax matters if the representations were 
made by an officer lacking the necessary authority.” 

The cases of Brown v. District of Columbia, 29 App. D. C. 
272, (1907); Weeks v. Henrich, 40 App. D. C. 46, (1913); New 
Hampshire Fire Insurance Company v. Murray, 105 Fed. (2d) 
212, (1939); City of Lewiston v. Grant, 120 Maine 194; 113 
Atl. 181, (1921); and Lipsitz v. Parr, et al, 164 Md. 222; 164 
Atl. 743, (1933), are all to the same effect. 

The cases cited by the appellant, Cabot v. Commissioner of 
Corporations and Taxation, 166 N. E. 852, 64 A. L. R. 1277 
(Mass. 1929) and Hunt v. District of Columbia, 71 App. D. C. 
143, (1939) have no application to this case. The officers were 
exercising the duties of their office purely in accordance with 
the authority vested in them. In the performance of that duty, 
they made findings of facts which findings estopped them from 
later reversing their decision. Clearly, the cases are distinguish¬ 
able from the case at bar, first, because the Board had no au¬ 
thority to hold a hearing and make a binding judicial decision 
with respect to general employer liability, and, second, there 
was no finding of fact, merely a legal interpretation of the 
Act upon virtually agreed statement of facts. 

Since the appellant had implied notice of the requirements 
of the statute and the limitations of the appellees, he cannot 
claim that the defendants are estopped to claim unemployment 
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compensation contributions from it. Awotin v. Atlas Exchange 
National Bank, 295 U. S. 209, 77 L. ed. 1393. 

Furthermore, in the final analysis, the Complaint fails to 
show that the appellant has sustained any damage by reason 
of the notice received from the appellees on May 8, 1938. The 
appellant has paid only the taxes which it would have been 
required to pay in the first instance if the original opinion ap¬ 
proved by the appellees had been that the appellant was not 
entitled to exemption under Paragraph 7 of Section 1 (b) of 
the District of Columbia Unemployment Compensation Act. 
No showing is made in the Complaint that any interest or 
penalty whatsoever has been paid by the appellant to the 
appellees. In this connection American Jurisprudence, Vol. 19. 
Paragraph 85. Pages 735 through 736, provides: 

“Injury or Prejudice—Estoppel rests largely upon 
injury or prejudice to the rights of him who asserts 
it. # * * there can be no estoppel where there is no 
loss, injury, damage, or prejudice to the party claim¬ 
ing it. Moreover the injury or prejudice involved 
must be actual and substantial, and not merely tech¬ 
nical or formal.” 

Therefore, apart from any question of the lack of authority 
of the appellees, estoppel does not apply to this case because 
no damage has been sustained by the appellant by reason of 
the appellees’ action. 


Ill 

The appellant is entitled to declaratory judgment as to future 
liability under the District of Columbia Unemployment Com¬ 
pensation Act. 

The appellees agree with the appellant’s argument that The 
Declaratory Judgment Act which exempts the rendering of 
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declaratory judgments with respect to federal taxes does not 
apply to the District of Columbia Unemployment Compensa¬ 
tion Act. Both of the cases, Beeland Wholesale Company v. 
Davis, 88 Fed. (2d) 447 and Alpha Portland Cement Company 
v. Davis, 88 Fed. (2d) 449, involved the Federal Social Security 
Act and are inapplicable. 

CONCLUSION 

For the reasons above stated it is submitted that the judg¬ 
ment of the lower Court be affirmed. 

Respectfully, 

Richmond B. Keech, 

Corporation Counsel, D. C., 

Vernon E. West, 

Principal Assistant Corporation Counsel, D. C.. 

Charles H. Burton, Counsel, 

District Unemployment Compensation Board, 
Boynton P. Livingston, Asst. Attorney, 
District Unemployment Compensation Board, 
451 Pennsylvania Ave. NW., Washington, D. C., 
Attorneys for Appellees. 




